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Paſch, 4. Jacobi Regis, 


Ford and Sheldon's Caſe , upo2 Information in the * 
Exchequer for the King. ; 


Homas Ford,a known Recuſant b- fore the 33 
of Eliz. for money lent to Shel0s ; ſom, 
before, and ſome after the ſaid 2 3 Elix, too 

Recegnizance in the'Nanes of others, and 
| _ _. alſoa Rent-chargero them in Fee, with a 
Clauſe of Redemption by Deed ; the Condition of the 
Recognizances being for-performance of the Covenanss 
in the Deeds; and afterward was made the Starure ofthe 
28 Eliz, which was, That as often as any Failer was 
made, in the payment of 20 {. a Month, that ſo often the 
Queen, by Proceſs our of che Exchequer, might rake and 
ejoy all the Goods, and rwo Paris &c, And after che 
{aid AR, Ford lent the ſeveral Sum's of Money, .and 
rook the Securities 3s aforeſaid, ameunting in all wo 
2 roool. wiich being to Ford?s uſe, were all forfeited." 
Aftcrwards, 41 Flix. was Conviet of Recnfancy, and did 
FO: pay the 20 /.a Month: If the King ſhould have 
the B.ncfit of theſe Recognizances and Securities,” was 
tle Q eſtion. ' ” 
1- Upon Debate, ir was obj: Red by Ford's Councel, 
Thar the Recogni;zances had nor been Forfcired, thoug 
th:y had been made 1n Ford's Name ; the. S-atute ſpeak- 
Ing onely of Goods,. which doth nor include Debts. As 
if the King grant all the Goods of F, S. coming to him! 
by Attainder, the Patencce -_x not haye Debrs ; And | 
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Med a 1 Sheldon? s Caſe. Lib. 12. 


2 Penal Law thall nor be extended by Equity. 
Obj. 2, Thar three Recognizances -are nor with- 
in the Intention of the AR, being Savers of the Realry, 


atknowledged to pertorm Covenants, as to the Rent- 
char 15 
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, No Fraud was in theCaſe : And then no 


| Stature deing in this Caſe, the Common-Law gives no 


benefic ro the King, As if Ceſtuy que uſe had been Attainr 
of Treaſon , the Uſe being bur a Truſt could nor be for- 
feiree ro the King : Andit nota Uſe, 4 multo ortiors a 
meer Truſt, 
9þ. 4. What Forfciture accrucs to. the King in this 


Cale,muſt be by force of the words ( Goods ) in the Sta» 


mc - which cannot be, Ford having no Goods bur a meer 


"Truft. Alſo, one Recognizance was taken in the Names 


1ers before the Stature, and therefore cannot be 


tho ihr to defear the King of a Forfeirure which was not 


n uſe, 


—_ Reſolved r- By all the Barons, and Poham Chief Ju- 
en ice of Ezglatd;and divers other Juſtices, that Perſonal 


Ations arc as well included within this Word ( Goods ) 
in an AR of Parliament, - as Goods in Poſſeſſion 2 Buc 
decaule by Law, things in Action cannot be granced o= 
ver ; Teſte by General Granr,withour ſpecial wo'ds, 
can never paſs. And where the Scature faith, Shall take, 


ſeixe,qnd enjgy all the Geods, and two parts, 8c. the King 


ceſs out of the Exchequer Levy it : andſo take and ſure, 


=_7 - = 3. "ings was Coviniapparent ; for he being 
© Recuſant.always as aforeſaid, and ſo chargeable tothe 


may well enjoy a Debt due toa Recuſant , and by Pro- : 


'erers to Goods,” and rwo Parrs of Lands in Poſſeſh-.. 
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LS. Ford azdSheldon's Caſe. 3 


thers, ſhall bs Conſtrued withan Inrent to prevent the 


| King of his Forfeirure : And ſo ſhall all R:cognizan- 


ces taken in others Names,after the ſid AR, be pretu xed 
to beraken, As to Crfluy que uſe, who neither hath Jus 
:3 Reznor Jus ad Rem (ue it is, he cannor Forfcir ; 
buran AQ done, rodefraud rhe King of his lawful Dutys 
th: King thall nor b: barred thereot per cbliquumait rhe 
Act was made, de direfto, And tor this, If a man ouc- 
lawed buy Goods in the Names of others, the King (ball 
h:y: hum notwithſtanding,  $ if an Accounrant co the 
K.ng purchaſe Lands in others Names , yet the King 
fhall (:.ze thoſe Lands for Mon: y due to him. And this. 
appears by nalter Ch:rtor's Caſe, Trin, 24. El. 3. Rot: 4e 
RN Scaccaiio z tor Rex fall2re nog wnlty fallt aubem 0% f0+ 


zeſt. Se another Prefidemr, Trin. 24. Ed. 3. IWts 


IT. | FE, 
R:ſolved 4. Norrifert, Whether the Duty do a&ctue 
to the King, by the Common=Law, or by the Stacure : 
And though one of the Recogn.zinces was taken before 
the Srature of the 2 8-of El;z, yer that was to his uſe - 
And though Ford was not Convide rill the 41 ' of . Eliz, 
OS 13 nor material ; for he was ſubj:& co a Fortcicure 
<rore, ' - : 
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Paſch. 4 Jac. In Chancery, 27 Junii,29 E'iz. The 
Cafe bttween the Lord St. John of Blerſo, 
a4 te Bean of Glouceſter, | 


The Lord Sr. 7obn brought a Duare Impcdit in the 
Common-Pleas againſt the Defendant, for: the Church- 
of Penmark, in the County of Glamorgan, which "Suit wa 


{taid by Aid prayer, and the Record removed inco_ the 


Chancery : The Plaintiff moved for a Proc:dendo;and up. 


LI 


on Oycy of Cauſc,before S'r Thomas Bromley Lord Chani- 


cellor, in the preſence of Sir Gilbert Gerrard, Maſter of 
hc Rolls, agd Shyte and #indhan Juſtices; and Popham 
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Crimes. ad Smith's Caſe. Lib, 12. 


Attorney, and Fgertos Sollicitor of the ' ucen ; the 
- Plaintift . ſhewed a Gite in Fail of the- ſaid Adv>wſon 
made to his-Anc ſtor in 18 R. 2. anda Verdt& far the 
” ſame ih{12H. $8. and. a picſencation by h's Grandfae 
ther os ie ſaid Church, of a Clek that was admitted, 
. Ricured, induticd, and had poficlion divers years; with 
heed marcrers to p:oye the Plainriff; T T cle, yer for thar 

x Weogahr and choſe from whong, He prone, had 


" Oven Sforeſaid, Thar no 
” tneaeaids; in 552 oranted, Vide Ridley, fol..153 
154. the beginning'of Appropriations and Annuities to 
=  be- diſcharged of Tythes, Vide tbid. x55. That the 
- 2 King s$ appropriated Eight Churches to the Mo- 
_—_—_— of Crolard. 
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Triv. 37 Eliz.'In tho Sachrquey Chamber ; 
"Crimcs and Smith. 


| *I..- The: Abborof Sully held the Parſonage of [1s bheah 1778 
E P1Cel Where te his proper ule, which as impropriate 
'  "Eametopg., 8. by the diffolurion of:Monaſteries, 31H. 8, 

| E 101hh tie 37. year vf his. Reion granced 1 it in Fec- 
Barr MEN w0d!r” which Grant ghe+ Plaintiff claimed ; The 
Defendant obcained a Preſentation of the Queen, and 
- x0 > deſtroy the aid Lmpropriacion, ſhewed the Ociginal 
Inſtrument of i it, 22 Ed. 4. with Condition in it, Th al 


- Bur for that the Refory was re webice and T3ken to be 
roptiate, ard a Vicar preſenred,' admitred, infticuted 
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. % 1 Cari c © ſhould be wewa! camo d endowed, wh ich Was 


4 indus ed as Vicar, SROy encowcd,and paid his 
# 
Reſoly.d 
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Lib. 12, Bedle and Bcard's Caſe, _ 


Reſolved by all the Courr, thart ic ſhall be preſumed 
thar the Vicafidge was lawtully endowed. And thatit is . 
2 dangerous Preſident ro cxin ine Originals of, Icipro- 
priations and Endown: nts of V.caridges: for rhac rhey 
may periſh, And ſo it was decreed for the Plaintiff, 
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Hill. 4. Jac. Regis. Bedle and Brard. _.. 
| * | 
Aano 31. Ed. 1. The King being ſeized of rhe Man- : 
nor of K:mbolton, to which. ih: Advowſon of the ſaid 
Chutch was appendant by Letters Patents, granred the 
ſaid Mannor, with the App.utenances, to Hiumphry de 
Fobnn. Earl of Hereford, in tayl generall. Humphry de Babu 
the Tue in tayl by his Deed, 4 Ed. 3. granted the ſaid 
Adcyowſon, then full of an Incumbent, to the Prior of 
Stonely, and his Succefſors, And art next avoydance they 
held 1s proprios uſus : Upon this Appropriations Concur= 
rentibis his que'in ſure requiruntur y the Prior and his 
Succefſors held the ſame till rhe diffolution of the Mo=-.. 
naſtery, 27 H. 8. The ſaid Mannor deſcended ro Edward 
Duke of Buckingham, as Ifſue ro the Eſtate Tayl!. And the 
Reveiſfion deſcended to H, 8, The Duke 13-H.8. was at= 
raint of High Treaſon. 14H. 8. The King granted the 
ſaid Mannor, gc, with all Advouſons appendant &*6. to 
Richard Wingficld, and his Heirs Males. 16.H, 8. Ic was 
Eha&ed, that the ſaid Duke forfeir all Mannors, e+c. 
Advouſons, &+, which he had, &c, in 4 H. 8. The King 
37 H, 8. granted and ſold the laid Recory of Kimboltge, 
as 1mpropriate in Feey which by mean conveyance.came 


to the Plaintiff for 12001;, 37 Elix, Bard the Defen- 


danr gor a Preſentation of che Queen by Lapſe, pre-. 

r:nding the ſaid Church was me DR _—_— 

to the Prior. | | . | 

I. For that Humphry, who granted to thePrior, 

had nothing in ir, nothing paſſing ro his Anceſtor b 
7 EQ => rheſe 
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FeT-2, cheſe: 70 eds, fe; bb cum pertinent1is, 
> $82 Or for thar having no Mure_ bur an Eftate Tay! 
© 2 Þy his dearh, hi> Grant was. void. — 

_ "-*®BurRcſo Ived by the Lord Cunodlor Elle eſmere, w with 
' the principal Judges, and upon confiderarion of Prefi- 
-- dentss thar the Plaintiff ſhall enJÞy the ReRory : for 
EE i ugh by any thing which can now be ſhewn, the 1m- 
”  gropriarion isdefeRive, yer it ſhall be now incended, in 
Exe rega wo of the anticnr. and continual pofſcſhion, thar here 
” was a lawfull grant of the King to the ſaid Hy nphry who 2 
= granted i in Fee, ſo that he m' ighr lawfully grant it to the | 
 _ faidPriory : Omnia p «ſumitur ſolcmnitcr eſſe affa. And 
 ÞAallfhill be preſumed co be done, which might make rhe 
; antict Improp riation good ; And antienr Canes and 
ARQ+ (hall not be drawn | in queſtion, though they canror 

& ſh:wn 2 for Tempus ed :x verum!. Lerters Patents and 

Writings 'may conſume,be loſt or in. b:z'illed. And there- 
© fore the Church” was allowcd to be rightfully impro- 
priate, and the rather,'in regard of the antient and long j 
_ poſſe e(fhon of the Owners of the ſaid Rectory, | \ 
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4 ST HE Mich. _ Fac. Re 21s. 
b- © Caſe of Foifciture by Trecſ 91. 


Fill 43 Eliz, A Caſe was moved to all the Juſtices : 
ues in Tayl before the S:arure of 27 H, 8. made a 
eeoffment in Fee to the uſe of himſclf, and his Wite in 
Tzyl, Ard after the ſaid Scature, the Husband waS at- 

rain, of High Treaſon, 31 H. 8. and dyed. The Wife | 1 

menu = in oy irs and dyed, their Ifſue enter and 

', ni elcends ro his fue, and all this found by 


The Queſtion was, if the Iſſuc in Tay! | the Ki a 
ſhall have the Land. ; no ai 
*1, And 


Lib.1 2, Cafe by Fafeitaes Ker” 


cannot be forfeired, becauſe i i Was RR nd ſuch 
right of Afion cannot be fortcited. As was wp in ke. 
Marqueſs of Winchefters Calc. 
2. The Feoffor himſelf in this Caſe had not: any 
he ro the ancient Eſtate Tayl , (ir being extinguiſh». 
of his Feoffaient)-and cherefore by bis Actaine, could 
not (arch what he had nor. | 
The Iflue in Tay! is remirred to that, antient righe 
which cannoc be forfeited; And the new Eſtare Tayl de= 
rived under the diſcontinuance, which may be forfeſted ; 
by the' Stacute 26 H. $. cap. 13. is continued , and by. 
AR in Law, viz. the diſcent and remirter avoided. And 
the Kings Eſtare may be diveſted our of the King by re= 
micrer, "L Tenant in Tail grant Land roche Ki 
&c, and the King grarrt the Land to the Lenoant in Tail 
for life, the remainder to his Son and Heirs for lites Te- 
pant for-life dics, the Iflue by and in Law is remitted, 
and the Kings Eftate is diveſted our of him. This accords 
' with Plow. Com. 489. Nicols Caſe, 
I. Reſolved that in this Caſe the Ifſue in Tail is bar=- 
red ; for though right of Aion cannot be piven to the 
King, by the 26H. 8, yet when Tenant in Tail diſcon- 
rtinues his Eftarcto the uſe of himſelf in Tail, and afrer 
is attaint of Treaſon, now by thar' Statute he doth nor 
onely forfeir the new Eſtate in Tail, bur by this, the 
lee of the antrnr Eſtate is barred for eyer. And fo 
note, our of the aid Srature, a diverfity berween a naked 
tight of AR:on nor forfeirable, and an Eſtate of Ine 
hericance torfcinble, cou pled with an antienr right, for 
which the Forfacure of * © poſſeſſion is barred by the 
ſaid A: And i is net like the Caſc in Plow. Com, of 
Remitcer, for thi; is no bure of an antient righ”. 
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Caſe at 4 Committee.  Uiit1s. 
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| Paſch, 4 Jac, Regis, caſe at a Committet aONGETRIng 
+ a ins be _ 


Arthis Parliamenc held Paſch. 4 Jac. Regs, It was 
bs ong gly urged at a Grand Commitec of Lords and 
- Commons in the Painted-=Chamber, that ſuch Biſhops 
as were made after rhe firſt day of the Seflion, were not 
lawful Biſhops. 
= Admirring them Biſhops,ye: the manner and form 
of. rh ir. Seals,Sriles » Proceſs, and Proceeding, in tic 
- - Ecclchaftical Courrs, were' not conſonant to Law : Be- 
cauſe by che Statuce,1 £4, 6. cap.2, it is provided, Thar 
' henceforth Biſhops ſhould nor be Elftive, bur Dona- 
{.  rive,by Lamers-Paicdis of che King. And for thar ar 
this day all Biſhops were made by EleRion, not Dona-_ 
b by a ofche King ; therefore the la d Biſhops are not law= 


- 


3 Th By PHPSg A& it is prov'd:d, Thar all Sunmens 
b- #74 & » and Proceſs in Ecclehafſtical Cotrcs, ſhall be made 
: _ In-the King's Name and Stile, and their Seals Engraven 
E . _ nc Kings Arms,and Certificares male in the Kings 
fame: Ir was therefore concluded,* Thur the ſaid Sta- 

wee being ſl in force, by Coiſcquerce all Biſhops 
ade after the ore: Fac.were noc lawfy Biſhops. And 
ed s being in the Name of the Biſhop : 
awful, Dua 102 obſeruata forma 4 
-adnullatio is ali. Upon Confideratio had of theſe 
OvjcQions by the Kings Commandment, it was Reſol- 
by Pophaty, Chief Juſtice of England, ind Coke Atcor- 
y or the Kingz and afrer affirmed b the Chief Ba - 
”.- — TOnane the oilie: Juftices Artendant ro he Parliament, 
— tha c ſaid AR ot the 'x Ed. 6. Cap. 2, 15 not now in 
Z I ng repealed,annulled, and annihlated, by three 
2  Teveral ARs of Parliament : Any wrereof bzing in 
I makes that AR of 1 Ed, 6, thatit cannot ſtand, 
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And this appears 5 Ed 3. Title Nonabili'y, 26. 19 H,F« 
Title Baſtardy, 33. 21 H. 7.39.6. Y 
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Lib.12: Caſe of theStannaries. 


Lua Legs Poſteriores, Priorcs contrarias abrogant» And 
by the AR of the '25 H. $. cap. 20. 1s fer forth the 
manner of Ele&ion and Conſecrarion of-Archbiſhops and 
Biſhops. And alſo for the making and execution of all 
things which belongs to their Authority : wichio which 
words,the Stile and Scal of their Courts, and the manner 
of their Proceedings, are included, Which A& of 25 H. 
8. is revived by x El. cap. x, and conſequently, that of 
1 E4.6. Cap.2. is repealed, | 

Ic appears by our Books, if a Deacon'er Pricſt rake a 
Wife, their Marriage is veidable not void s for they 
had nor vowed Chaſtity. Otherwiſe,of a Monk or 2 Nur. 


——cc. 
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Mich. 4. Jac. Regis. 
Caſe of the Stannaries. 
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rived mediarely or immediately from rhe a 


ſy 1s 
rown ; a 
therefore ſuch a Profic may have a reaſonable, -Com- 
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mencement ; Uſage alſo allowing ic rothe King: ' for _ © 
all Corgwal was within the King's Foreſt, which by King +? 
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as by Camblen appears, And it 
evide 33 Eq, 1. allthe Tin in Cornwal, 
and Pever alſo,was the Kings, whoever owned the Land. 
ind this is proved by divers Records, and by an antienc 
Charret of King Fob:, among the Biſhop of Exeters Re- 
cords, Inbec verba. Johannes Dei Grat'a Rex Angliz, 
&c. Omnibus B Uivus ſalutem, Sciatys quod intyitu Dei. 
pro ſalute anime noſtr.e,&c. dedimus &-c. Deo &r Eccle- 
ze Beatt Petri Exon, &- vintrebilt Patri Simoni Exon, E- 


* 


ann; in Com. Devon. Cornub. Habendum ſobi ex ſucciſ- 
IBS, fc. cum ommbus libertatibus er liberis conſuetu- 
ombus ad eam pertinentibus, per manus illius vel ilorum 
qui ſtannaria habuerint in cuſtod. ec. 
" Rex, Roberto de Courtney ſalutem , Mand 1m1s wobis 
od fxe dilatione &+ difficultate aliqua, habere facietis Do- 
mag Johannz Regine matys noſtre ftannaria Com. Devon. 
_ ec, Paren, rH. 3. H. 4. 
_ Rex conceſſit Fobanni filio Richard: ſtannaria in Cornubia 
 readenao 100e marks. 4 H. 3. Fines. 5 H. 3. 
ec. Sciatis quad conceſſumus Kichardo dileflo fra- 
_ tr4nfiro ſtannarian noſtram Cornubie cum pertinen. prohi- 
 biring Tin ro be tranſported without the ſaid Richards 
icenee, ro H.3 M9. me 

See alſo 16 Ed.2, 119ui. 2. Nu. 29. 
_ There are two ſcveral Charters, both dated ro April 
3 Ed.x. One, ad emendalioncm ſtannariarum neſt :arum in 
#ub. The other, Ad cmenlatianem ſtannariarumnoſtra- 
 rumnDever.That of Cornwall hath theſe word ,Conceſſimus 
| eiſdem ſlannctoribus quod fodere poſſynt Rannumset turbas ad 
*  (fanmumfundendun ubiq; in tercis noſti is et waſtis noſtris, et 

orum quorumcungq; in Com, predict. et j Sen et aqu41- 
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mm cuſus divertere, ubj et quoties opus fucrits &c. ad 
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poſſont cuicu3q; voluerint, faciendo nobis et he- 


& ſucceſſoribus, &rc. decimam de antiqua firma © 


icdibus 
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Lib.12. Caſes of the'Stannaries: 12 


r edibus noſtris Cunagenms e alias Conſuetudines debitas, 
 nifs nos wel beredesnoſtri ſlannum'illum emere volumus.. 
This was confirmed 4 Ed. 2. And alſo x & 17 Ed. 3. 
De Adviſam-nto confelii noſt;i ordinauimus,quel ftannum tun 
Com, Coraub. et DeLon. ad opus noſtrum capiatur pro, de= 
 fenfione regni noſtri, ec. Et ad partes marinas celeriter 
mittatuty &c. Ita quod beminibus quibus ſtannum lum ca- 
pi contiecrit de pretio ejusdem ſtan ad certos terminas ſol- 
vend, ſufficiens ſecuritas per nos fiat, Aſſugnauimus V05;8 ca 
ad capiend, ad ofus noſtrum totum ſtaunum in Com. pred. 
Cunitum et et:am Cuniend. cum cumtum fuerit $ with Au-: 
thority to take Carriag?s and Commandment to the 
Sheriff ro. pay for the ſame. Rot. Aml:yae An. 12. Ris 
at I. | 
; Edward the black Prince grant, - and the Kings 
(21 E. 3.) confirmed to Tydman of Iymberge, Crunagenuns 
Stannaries &c, nec non emptionem totius Stanni, &c. tt= 
fra, ec. pro fine mille marcarum, et reddendo 3500 ma 
cas, The like done to one Brockhouſe, 95 Ed.S&. The Chat- 
rerof 33 Ed.1. was confirmed, 8 K.2, 1 Ed.q. 3H7. 
The 1x H. 7. a certain weight and meaſure was or- 
dained to be uſed through England ; yet the weights be- 
lone ing to the Carriage of Tin, were exce;red in that 
Srarure, | | 
The Stite of the Court of Stannaries is Magna Cnriz 
Domins Revis Ducatus fur Cornub. atud Cockerenton in Com. 
Devon, Fohanne Comite Bedford Cuſtode ſtannar. difti Domins. 
Regis aut Regine- in difto Com. Deron, By which it ap- 
pears, that all the Tin belonged ro the King, | 
. For the Antiquity of Tin Mines in Cornwall , ſee Cam- 
d nin Co:mp:ll 121. And Dioderus Siculss, Lys. cv. fo. 
142. 6. | be 
Upon which it was reſ: Ived, 1, That the King hath all 
the Tin, as well in the Subje&s Lands as his own. 
2: Ic is abſurd for the King to reſerve Emprtion of 
his own Tin. | = & 
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- ,»» Z- The King grants. Stguntoribus divers | liberties 


Lands, as the Kings 0. : 
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The Seſſion of Parliament, Lib,12 


whach are enjoyed jo the Finger; a8 well. in the Sabgeas : 


ht _ 
— 


It the Sefſ e19f Parliament'h: 1d 7 Decemb, An. 4. 
4 Jace. A ,- 


Coſe of the Kings P; rrogitivi ins altyeter. 


All the Juſtices, viz: Popham Chizt! J uRtice of Engl nd, 
ake, Click Juſtice of the Common Pleas, Fleming iChice 


' Jufftices mer ar Sergeants Inne, ro conſule whar Preroga- 
Live he King had. in digsing and taking of Saltperer ro 
' walks Gunpowder by the Law, And u pon conference be- 
W.. en._cth.m , theſe points were reſolycd by them all, 
221. U0Cee 
'2> That in as much as Gunpowder conc:rns the de- 

fence of the Realm, and inſomuch as Salip:rter (whereof 
» unpowder i 15 made) is within .che Realm : the King 
"(hall nor b; driven te buy it, bur may rak: ic according to 
. the Lipnitacions tollowing. . 
2. Thar, ,though the King cannot take the Trees of his 
ubx& growing -ypon his Frechvid ; noe Gravel. in the 
nherirance of his SubjeR for reparation of *his houſes : 
as 11H, 4- 28. Yer *cis reſolved, that he may 'dig for 


| Came, are bound co leave the Inheritance of the Sub} JM 
iN as good plight as they found it, which they could nor 


be ro the Subjects difinheriſon. 

- The Caſc of Gravel for reparation of the Kings Hou- 
,* "Jes, may not. be cormpared rothis ; for Saltperer cxrends 
|. tothedefence of the whole Realm, nor ſo the re parati- 


M1 raTown; "And fo for Portage; bur nor 
+ . | for 


B 00... Fenwrs Searle, Telverton , Williams and Tanfield, : 


tleperer, becauſe the Kings Miniſters who dig for. the 


do, af they (hould cur the Timber growing, which would | 


on of the Kings Houſes, 13 H. 4. The King may charge 


dent inſeparable from the Crown; and ought to be taken 


: Fike- Silver, y 
| cejeſt: 10 ihe Mictral Sapd 1 nay. digs. Dia: quands lex alt- 


weaken, or impair any the Walls'of Fow 
| Houſes or Buildings wharſocyer: Nor: dig in the'Flore 


Lib.12. The Self 508 of Barlament. 


It 


| for making a Wall abour his o mm Houſe : Whea Enc- = 
' - mics invade the Realm , it is lawful tro come upon any '- 


Land adjoyning to the invaded Coaſt, ro make Trenches 


' or Bulworks, 8 Ed. 4. 23. And in ſuch Cafes they may 


dig for Gravel. 3 H. 8. fo. 15, And in this.Caſe « Rule 


isxrye..: ::Princeps et republics ex juſta cauſa Poſſune Tu 


Y: Moo alferre. 


. 3.-,Reſolyrd;, Thar the raking of Saltpeter 35 2 pur= 


: 5 veyance. of 3c, for the making of Gps for the ne= 


ceffary defence of the Realm. And thereferc is an itici= 


onely by che Kings Miniſters, and nor converted © any 

. achex; uſe then the defence of the Realm £ And *ris nor 
Golc 

FAD 


Mines; for there the King hath In-. 


Cul C0 Atedit-alis uid, \ Concgdeve detur id; fo qo rcs ipſe 
cſſe n82 poteſt :* Vide: Plow:.Com:' in-le Caſe de Mynes : fo 
che King may dig for Treaſure Trove eadcy rationes © 

4. The Miniſters of the King cannot undermine,: 


idations of any 


of 2 Manſion-houſe, which ſerves for the Habitation of a 
man : becauſe ir 1s higplace of reſuge and defence, 

There are two norte Prefidents: thar the King 
his Prerogative, hag power to prohibir. Depopulariog, 


-and provide for' Habiration. 


-Ehe.one inthe 43 Ed, g. Ret, clans. in twrt: MOSS 
Sonillede Southampton." * FA 
* The o:her:An.21. R.2.'1ndorſo claus. par, x. N.Is. 
Neicher may the. Kings Miniſters dig in any Barn- 
Gore uſcd for Corn, Hay; "ec. bur they may dig in che 
floores of Srables and Oxchouſes, ' ſo 'thar they leave 
room for the Horſes and other Cauel of the Owner, and 
pur it in convenient time into as good plight as " they 
found ir. Alſo they may dig in Cellars and Vaults: and. 
any Mud. walls, being not Walls of a Manfion-houſc,and 


in the ruines and decayes of any Houſes or Buildings. © 
$M; 
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E-. 6, They may work inthe poſſeſſion of the Subj:&,bur 
 - . betwixt Sun-rifing, and Sun {crring, | 
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' 5. They ought to make che places where they dig, as 
tommodious to the Owner as before, | 


7, They may nor plaes any Furnace or other Ve}. 1s 
In any Subj<&s Houle, wichour conſent, nor ſo near it; 


asto prejudice the ſame. 

$. They arc nor to ſtay over long ina place , nor to 
return thicher again in a long time, 

9, Reſolved , That the owner of the Land cannor be 


reft;aincd from digging, and making Salcpzrer , for the 
| King harh no Intereſt in ir, the property is in the owner 


of the Land, Before the 31 El;4, no King or Queen of 


this Realm granted any Licence tor taking Saltperer; bur 


$ 


-  Inthar 31 year, there were two , the one to George Con- 


 Babl- Eiq; and the other generall to George Evelin, Rich- 


rd Hills, and Johs Evelin : And after Sculicet 18 Oftob. 
2.” Facob, Commiſſion was granted ro Ey1iz, and others, 
ro rake Salrpeter, e c. So that there were bur three Li- 
Cenccs ever made. | 


tt. 
—_— 


< aſe of Treaſon, 


In this very Term, one' George Leake z a Chancery 
Clark, had upon an ordinary piece of Parchment, by 
great deceit fixed with a kind of Glew, another Parchmenc 
thin, thar it a;pear bur one piece. And upon the thin 
wt by good Warrant a [2 enſe, which brought 
& Chancellor, was fealed with the Great Sea), At- 
£ the Georgetookthe thin piece upon which the writing 
#25, irom the other to whick rhe Seal was fixed, and 
hen all was blank, wich che Great Scal annexr; upon 
»hich blank, the ſaid George wric a Grant of the King of 
erram Lands; and 'whar Offence this was, was the 
And after a long debate upon the 25 Ed. 3. 
tataford L, x. fol. 3. 40 Afſ. pla. 33. 37H. 
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Treaſon, Lib.1z, 
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Lib. 12. Caſe of Treaſon. + - Is : 3 
8. Tide Traſor, 2 H. 4. Clauſ, 42 Ed. 3» memb. $.in * 
do;ſo, where the Caſe was, That King Ri hard che Firſt, 
by his Charter, granced divers Lands and Liberties, 
Abbati de Bruzra, in which the Abbot raſcd our this word 
Filtetrida, and inſtead of ic writ eſt leigh , and upon 
ſhewing it ,obtained a confirmation of it from King Eg 3, 
And an allowance of ir iz Banco R. And for this Offence 
the Abbot was called before the King and Council in the 
Star-Cbamber, where the Abbot being Convit, it was 
part of the Sentence, That the Charter, confirmation, - 
and allowance of ir, ſhould be brought in co be cancelled ; 
where note, 

1. The Antiquiry of the Scar-Chamber being then a 
Courr. © 

2. Thar the raſure was not any Counterfeit of the 
Grear Scal ; for if the Offence had been High Treaſon, 
ic ſhould, nor have bzen dzermined before the King and 
Council. 

3. That Spiritual Perſons were then puniſhable before 
T emporal, Judges, os 

4. That if there be a raſure of a Deed between Sub-. 
j:& and Subje@ in a place mar rial, all the Deed be- 
comes naughr; ſo if a Patenree raſe his Heirs Patents in 
a place maicrial. | 

Thence concluded, Thar if the rafing of a word in the 
Kings Parent be not Treaſon, then the raſing of rwwo or 
raree, or all the words of the Patent, and wriing a new 
Grant is not Treaſon, _ "Er 

By the Statute of the 25 Ed, 3. itis provided, Thar. 
becauſe many other Caſes of like Treaſon might happen. 
in time to conic, which men cannor think or declare ar 
preſent, Thar if another Caſe ſuffered Treaſon, and _ 
not ſrec:ficd in the A, (hall come before any of che 
Juſtices, they ſhall tay withour going to Judgment of 
Treafonz antill the Caſe be ſhewen before the King in- 
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Treaſon mentioned in the ſaid: AR ; yr that the 


C 


"et, E 
#9 
7 


= > IC; ought not ro judge it Treaſon, bur ir ought to be 


RIES $75 
- 


” - _ geclarcd in Parliament. | , 

” _ 5. Tharwhenaparticular Calc was adjudged High 
E - Treaſon, (as the Caſe of murdring an Embaſſador of a 
ting) Et Legatos violare contraqus Gentuum oft, | 
Atcerwards George Leake, upon Exaninarion before 
we chief Juſtice of England, made a clear Confcfion of 
of all che manner and circumſtances of the FaR as aforc= 

aid ; whereupon Two Queſtions were meved, 
- x5. Whether chis Offence. were High Treaſon or no : 
” Andinthisthe Juſtices were divid:d ; my ſclf and divers 
 _ _' others holding, Thar this AR was net Treaſon ; bur the 
! chief Juſtice and diversothers were againſt us, ——@_ 
2, Ifir be High Treaſon, then whechce he may be 
_ 3ndiced generally for the Counterfeiting of the Great 

$cal, or elſe rhe ſpecial FaR muſt be expreſſed. * 
© By reaſon of diverficy of Opinions, & ſpeFuatur, vid. 
- Flita bb.1.cap.22.Itcm crizen falſs digtturgcum quis Hlicitus 
# Cu non fuerit ad hec data autboritas de frgillo Regis raptovel 
| - inventoct brevia Carteria : wide le Attarner de Elizabeth 
© Barton, Edw. Bocking, by Parliament, &c. 25 H.8.c.12. 
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_ Kul. 24 Eliz., 1s th: Exchequer. 


| A Merchant 'broughr Spry w:igh of Bay-Salt by 


- weighs, and diſcharged them ro another Ship, whercin 


| - ©< ther place 6n the Land, and concerning Importacion 
- * takenup, diſcharge, and lay on Land, If in jthis Caſe 
; Fr. the 


5. "y Thar though a Caſe bappen like ro the Caſes of 


a Haven in Englans » and our of the Ship ſold 20 
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ahe ſaid 20 weighs, 'which alwayes were w: Wt 
never touched the Land, ought ro pay; Cuftome as well 
inwards as outwards : And it was Reſolved,  ' © 

Thar in both the Caſes Cuſtome ought to be paid; and 


foraſmuch asno- Cuſtorfie was paid} Ic was Reſolved, 


That the Goods were forfeited: jo LR WY 
| Note, No AX of Parliament can bind che King from 
any Prerogacive which is ſole and  inſepergble to his per- 
ſon, but thar he may diſpence with ic by 'a on obſtantes 
(as his Soveraign Power of Commandines) his Subjects - 
to ſerve him for the publick Weal, See 23 H. 6. cap.» 
2 H. 7. 66. 13R. 2. Parl, 2, Cap. t«; See allo 4H: 4s 
cap. 31: Coke 1. 2. ſol, 69, _ 
Buc in things which arc -nor incident ſolely and inſe- 
parably to the perſon of rhe King; bur belongs to every 
Subje@, and may be fevered there an AR of Parliamenr, 
may abſolurely bind the King. As if an A& of Parlia- 
menc do diſable any Subje&s of the King. ro take any | 
Lind of his Grant, or any of his Subj:&s (as Biſhops) 
as it is done by the Statute, x Jac. cap. 3- roGrantro the 
King, this is good ; for to grant or rake Lands or Tene= 
ments, 1s common to every Subject. 


F 


Lan add 


—— 
ir tis —_— ts _ ——— I P_ 
_— —c  _—_——— I IIT — — —— — — ——__— — —__ 


\ 


bave Power to Imprifon. _ 


Hill: 4. Jac. Regis, Cate of High Commiſſionz!s, If they 


Mich. 4 7aCGs po3 prand. There was moved a Queſtion 3 
amongſt che Judges and Scrgeants at Sergeants Inn ; Te 
the High Commiſſioners in Eccleſiaſtical ' Cauſes, may - 
by force of their Commiſſion impriſun any man. or _ * 


not 2 | EE 2 

.. Firſt, Reſolved by all, Thar before the Srature of the 
firſt of Eliz, rhe King might have oraned a Commiſion 
ro hear and determine Eccleſiaſtical Cauſes; yet the 


Commiſſioners ought ro proceed according tothe Ecele- * ©} 
fraitical Law gtlowed within the Realm. ' Vide Caute's © 
E ts, | ' Calcy' 3 
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His -Commi Foners, Lib.13. 


* Caſe. 5 Report . Then all rhe Queſtion reſts upon the 
E- AG iy Ebx; which hath three Beacba; s, 
—4 ny Such. Commiſſioners bave power to exciciſe J uriſ- 
' di&ion Spiricual and Ecclehiaſtical. 
; By torce of Letiers-Parehes, they have power to 
ow: Kc all Hereſics, &c, which by any manner 
. of Spirirual or Ecclcfiaſtical Power,&c. can or tawfully 
may be Reformed,&c. Sorhar theſe Branches limir the 
— Jurilgiction. 
3. That after ſuch Cominiffion delivered to *"00Y 
| Qual have power by vertue of this A&, and the ſaid Let- 
= ters-Patcncs,ro exerciſe, &c, all the Premiſles, $&c. ac- 
E » cording; to the Tenor,&c. This Branch pn them Power 
” to execuretheir Commiſſion. 
Bur it was. ObjeRted, Thar this Branch gave no power 
E _ to the Queen,roalter the Proceedings of the Eccleſiaſti- 
3 | "@al Law ; or topreſcribe what manner of proceedings or 
be - puniſhment, concerning the Lands, Goods, or Bodies of 
che Subjet. And this appears by the Title- of the AR 
A the intent being ro make Reſtitution, nor 
- any Innovation. 


Videza notable Caſe adjudged i in tbis Point, Hill.42. EI. 
fo. 389. as to Impriſonment, Smith*s Caſe : for at 
the laſt Conſultation was granted : And atlafl,by 
the better Opinion, as to things committed to them 
by Commiſſion , they may put Fine and Impriſon= 
ment. 


% 


&c. for the lucre of fuch ſubſtance,be taken by Miſdoers, 
= * 2h to their Wills, and after marryed, &c. or deti- 
+ Jo 
Thar whar perſon herceforth ſo takerh, &c. agaurſt 
> her will. &c. ſuch raking, &c. 10 be Felory : *And the 
| Miſdorrygc, ro be repured 68 Felons, Upon this, great 
I 
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Y - By the 3 H. "Y Oe 14. *cis is Orduined, wherd ln, | 
| - as well Maids, as Widows and Wive:, having ſubſtance, 


Lib. t2. Paſch: 4 Jac. Rego. 9 _ 
queſtion was moved, 4 & 5 Phil; & Mar. in the Star= .- 
Chamber, If the Ri <a againſt her without Mariage, : 
or Carnal Copulation,be Felony or no 2 And the Opi 
nion of Brook, and ſome other of the Juſtices wass"thar - 
It was Fctony. Bur Savders, Lord Chiect Jutice, wat. 
againſt ic ; and afcerwards, as Petyam-chicf Baron did 
Report, It was Reſolved by all the Juſtices, That ſuch 
Wing onely,is nor = pon by che intenc of the Stas 
turegwithour Marriage,or Carnal Copulation, 


Note, By the expreſs purview of the AQ; the Accelſary 
bath before and aftct i is made Principal. - 
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Palch. 4 Jac. Regs. 

By the Commiandement of the King 3 it was referred 
to Popham Chicf Baron, and my ſelts what Right the 
Queen, which now is; hath 3 and in what Caſcs to & 
Right claini.d by hers called Aurum Regineg that is ro 
ſ ay, Pro ecntum martis argenti, una marca Anti {druendum 
per illum gui ſe ſponte obligat. And upon confideration; 
had th-reof, and vicw of Records and Prefidents, Vis 
Lib;umn Rubrum in Scacrarias fol. 56. d: Auro Regine 5 
where ut 3s ſaid, that this is to be raken, De iis qui ſ ate 
ſe obligant Regiz &c. which is the Foundation of chis 
Clain.: And ofa Record inthe Tower, 2H. 3}. And 
a Record in the Exchequer, 4 Ed.x, Anda RK 2 in _ 
the Exchequer, HB, 12 Ed 3. And in the Tower in 


_ the ſame year, in Rot. Clauſ. And of As of Parliaments” _? 


15 Ed.3. cap. 6. and 31 Ed. 3. cap.13. and13R. 2, in 


Tri * . And divers ovcher Preſidents and Proceſs our of : 2 


the Exchequer, in che time of R. 2. H. 4, and UE. ; 
Kings, till H. 7, ®» 
Ic was Reſolved, that the Queen hath Right toits þ 
bur with theſe Limitations, > 
t. Iroughr to be ſponte,by rhe SabjeR, fine coaffiones | 
And; $91 y this, all Fi Mo,” Judg ments, Or by on or | -Y 
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The Caſe of Foreſts. ' Lb. T3, 


” Eine for Alicvation;or any otber Caſe, where the Sub" | 
© © Jedoth it norſponte ſine aliqui coafiione; Thar the King |. 
_ __ of Right ok to have it, there the Queen ſhall have | 


—k- I ought ro be // ſpontc .{ſene conſiaeratione alicnjus re- 
= wintionis ſou tatereſſe: Thar che King hath iz eſſe, i; 1 
— ere Coron: As upon Sale or, Demiſe of his Lands, 
Wards &. cheſe are ContraQs concerning the Kings 
L.: 3 evenucs ; and-rhere it cannot be ſaid,that the SubjeRs,z | 
"- $* wee obligant, as to purchaſe any che Revenues of = 0 


as 


= 2, I oughr ro be ſponte ſuper ronfilerationem &+ non ex. 
6: ns —__ benevol cntia ſubditi, Hil,q. Ed.i. in Scac- 
= "Tt ough: to be/' pontes ſuper confederationem que 108 Z 
BD : Þ noe reventionen ſcuintcreſſe Corone, in any thing which 
= —— 6 fi hath. As if a Subjea give the King a Summe 

| of Money for Licence in Mortgiain, or to create a Te- 
= ee of himſelt, ro have a Fair, Marker, Park, Chaſe, or 
Wartrcn,in his Manner, there the Queen ſhall have ir ; 
forthe je Subje& did this ſponte :- And this.Reſolurion was 
« repo ed: to _— King by Popham, in the Gallery at Hhite- 


- Paſeh, 5 Jac, Regis. The caſe of Foreſts. 


This Term it was ad to. the Kings that grear 
-wrorgs were dane in the Foreſt of Teiceſte 7,10 the County 
of Lezceſter ; and in his Foreſt of Brwlind, in the Coun- | 
—ty of Warwick; parcel of his Durchy of Lancaſter. And Ly 
-—upon this, by Warrant from the King under his Signer, 

b- 2 al. the Juiliccs were afſembled,to reſolve certain Queſti- - 
= + 08s, fo be moved concerning Foreſts, by the Attorney of | 
© - the Ducchy,and the Count] of the other part 3; which | 

- mere Foreſts anc Chalcs : : Which being: matterin Fact, / 
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the Judges could nor give their Reſolutions, bur by way. "2 


of Dirc&ions. And it was Relolved, | p 

I, That if theſe are Foreſts, it will appear by matrer 
of Reeord, as by Eyres of Juſtices of Foreſts, S:vanni- 
motes, Regardors, &c. Bur the calling it a Foceit in 
Grants,&c, proverh it not a Foreſt in Law. 


F 


2. Relolved by all the Juſtices, Thar if there be ne 
Foreſts inLaw, but Free-Chaſes 3 then who. hath any 
Free-hold in them, may curhis Wood growing upon it 
withour view or Licence; leaving ſufficient for Coverr to 
mainrain the Kings Games : ſo a common perſon ha- 

' ing Chace in another Soil, rhe Owner may not deſtroy. 

the Covert, nor Browſe= wood. es . 
Reſolved, Thar in ſuch a Chaſe, the Owner, by 
Preſcription, may have Common for his Sheer,andWar- 

-. ren for his Coneys, by Granr or Preſcription: bur he 
muſt nor ſurcharge 'or make Burrows -in other places, 
than hath bcen uſed from the time of which 3 nor may he 
 ereRt a new Warren wichour Charter, | 

4. Reſolved, That who hath ſuch a Warren, may 
lawiully build a Lodge upon bis Inherirance, for preſer- 
vation of his Game.  _ + Os 

FS. Powham, Chief Juſtice, ſaid, Thar in the rime of 
Ch'ct Baron Bett, It was adjudged in the” Exchequer, That 
a man may preſcribe to cut his Wood upon his own In-" 
herirance within a Foref, though ic was againſt rhe Aﬀt, 
inthe 43 Ed. 1. . $ce the Abridgenenty. Title Foreſt 21, _ 
And this was the Caſe of Sellenger, vide 2 Ed.2. Tule: 
Treſpaſs, fol. 9, inthe time of Ed.t. Tr:ſpaſs, 239. Plow. 
Com. Dyer 72. 32. 2 E1.4.cap,7. that che Subjet way 
have a Foreſt. Conſuctuds ex rationabili cauſ: uſitata pri - 
vat communem Leg:im. And jt was held by ſome, thar 


this was buc an Ordinance, noran A& of Parlia- 
' miene, 
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: Paſch. 5 Jacobi Regis. Caſe of Conſpiracy. 


- » This Term, in the Caſe berween Rice ap Evan 4p 
_ Þ:9jd, Plainriff ; and Richard Barkey,one of rhe Juſtices of 
the Grand Scfſions,in the County of Angleſey,and others, 


pi eG ICY 


Egerton 


of Murder 
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Qors 2 for they arc returned by the Sherift by Law, to 
Ke Inquiry of Offences upon their Oath, for ſervice of 
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48 .conl pire our of the Court, and after (wear in Court, . his 

- _ Warh thall not excuſe his Conſpiracy before, for he isa 
— private perſon, — oo 
.,2» Rclolved, Thar when the party indiQed, is convi& 
of Felony by another Jury,upon Net Gwlty pleaded, there 
HE ſhall never have a Wric of Conſpiracy ; Bur when he 
-gitimo modo acquietatus. Bur 


235 upon his Arra; gnmenr, L 
n the Caſe ar Bar, the Grand Jury who Indited one 


ET ee eg 


ke. 
"+8 


_ Charged and Convi& in the Star- Chamber, 
- which was never ſeen before For if the party ſhall 
Not hve a Conſpiracy acainit the IndiQors, when Ac- 
:- us red » & mialtefortiori, when he is Jawful Convia , he 
_ ,- Jhall neither charge the Grand Inqueſt nor Jury that 7s 
| py _” conyiftcd - 


PF Se ad rar fr; Ma 


—_— —— - M9. 
"of 


. ed in the Star-Chanber, ne maleficta 7 


' theſaidzy. P. and the Sheriff char exc 
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convicted him, - But whena Jury acquire « Felon of 
Bur if ſuch Suppoſals ſhall be admitted, afcer ordinary 
Judicial Pcoceedings, ic will bz: a means,. d-detrahendos 
Furatores && deterrendos a ſervitio Regis. es 


who was Judge 
and gave Judgement upon the Verdi of Dearh againſt 
NETIU ured him, nor the 
Juſtices of Pcace that examined the offender , ' and the 


Wiirnefles for proof of the murther before [the Indit- . 
 \a:nt, were nor to be drawn in queſtion in rhe Star- 


Chamber for any conſpiracy, nor ought ro. bs charged 
there with any conſpiracy or elſewhere , when the-party 


Indif:d is convifted, or Arraific of mucther oe Felony. 
And thoug" ſuch perſon were acquitced , yet the Judge, 


ec. b:ing by Commiſſion, and of Record, and ſworn to 


do-Juſtice, cannor be charged for conſp:racy, for that he 


openly did in Courr as Judge, Juſtice of Peace, ec. bur 


if he hath co 1ſpired before our of Court, this is ex:raju- 
. diciall, bur ſubordinations of Witncfſcs, and falſe mali- 


cious proſecurtiens our of Court, ec. amounts /to an un- 


lawfull conſpiracy. And if Judicial marters of Record 
{whic'are of ſo high a nature, char for their ſuvlimity, 


they impore verity in themſelvzs,) ſhould be drawn in 
queſtion by parriall and finifter ſuppoſall and averments 
of oft:nders, there will never byan end of Cauſes , bur 


batur, 47 Ei.3.15: 21 Ed.q 67. and 27 dfs. pl.12. Bur 


ina Hundred Court, or oiher Court which is not of Re- 


cord, there averment may be caken againſt rheir proceed- 
A'ſo one ſhall never aflign for Error, thatthe Jury gave 


Verdi& for the Defendam., and the Ceurt entred it for 


the Plaintiff, ec. Vile 1 H.6 4. 39 H.6.52. 7 H.7,4 


11H. 7.28. 1 Mair. Dyer $9, Buc in a Writ of falte: 

J 1dgemen;, ch: Plaintiff (hall have diceR averment, a- © 
Rey | . 
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> Cafe of Conſpiracy. 
aſt-what the Jabs in the inferior Court have done 
iges ,.& mia Recordum no# babeat, 2.1 8.6.34. Nei- 


efor, any other Judge ar the Suir of rhe King *, 27 Aſs. 
= $8. 23. 3R.3.9. 28 4/s.fl. 2x. 9 H.6. 60. Cat- 
= and Dyz7, chief Juſtices, Reſolved, Thar wbat a Judge 
dorh> ag'a « Judge of Record, ought not to be drawn 3n 


tha the ſaid matters at the Bar were: not 
—_ the a » and therefoxe it was 
11] thi Th at the faid Bill, withour 


- And: Ins agreed, That the 
the Realm ought. not'to be drawn into queſtion 
r any tuppoled Corruption, which extends to the anni- 
bilaring of a Record, Or rending. ro the ſlander of the 
*. Juſtice of the King, except it be before che King bim- 
: - It f; for the are enly ro make an account to God and 
73 _ the King, otherwiſe this would rend te the ſubverſi 10n of 
or which reaſon the Orartor ſaid'well, Invi- 


Juktice to a : Sets and becauſe himſelf cannor 
01tro all Perlons, he delegates his Power to his Judges, 
uſtody and Guard of the Kirgs . Oath. 
©. TLETPE OE ing drawn into queſtion for Corruption before 
E :ooamiflioners, was held againſt Law, and he pardon- 
_ ed: Pie the concluſion of the Oath of a Judge, Stowes 

02:18 El. 3.312, 


uu | Mani, chicr Juſtice of the Com mon Bench, and 


-Jultice of the Kings Bench, and other Juſtices 


_ bed in Parliament, 

"Vide 2Ed.'s. fol. 27. The Juſtices of Twyl-Raſtmn, 
thei Authority was grounded upon the Statute of Ragman, 
” which you may: Tee inold Magaa Chirta. Vide the form 
© ihe Con. miſſion of 'T TraYte-Baſtor. Follingſnead Chron. 


et Caſes aforeſaid', be charged 


mandum tft ſemper,multe invidie ſunt bouts ; And the rea- 
on ' hereof Is the King himſelf being de jure, ro deliver 


were accuſed of Bribery, and their Cauſes were derermi- 


"00 


- fol. 312, whereby it appears» Thar the: Corruy ci of 


Pot generally ro Anſwer ro ſuch Lnterrcgatorics as hal --- b 
be agminiſtred unro them, bur ought to deliver. thema 2% 


Nome of the Realm, which hath been rime of which;8c. 


fb. 12. Caſe Concerning hs Oh, O6\- 


his "Mg the. joy, himſelf examined in Par iamenc 
and not by Commiſſion. Abſurdum eſt offi mares recre- 


dendum ſ e fon aaa 


Pre $2 , EI ES” 4 a 


ht "_ — 


Paſch, * nat Regis, cif, C concerning the Oath oe” C 
officio, 


The Lords of the Coukeil at Ithitehall, ſedente Parlit= 
menta, demanded of Popham, chief Juſtice, and my ſclf, 
upon motion of the Commons in Parliament, .In what 
caſcs the Ordinary may examine any perfon ex Officios 
upen Oath ; and upon Conſideration and View of our 
Books, we anſmered the ſaid Lords at another day in the. 
Song Chamber. 

' Thar the Ordinary cannor conſtrain any man 


ha 


Copy of -the Articles in writings, "that they may. know 
er they ought ro anſwer them by Law or no, accor- 


divg to the Courk of the Chancery and Star-Cham- 


ber. 

2. No. man ſhall be examined upon the ſecret 
thoughts of his Heart, or of his ſecret Opinion, _ but. of 
what he hath {poken or done,' No Lay-man may be 


examined ex officz0, niſs in cauſts matrimonialibus et Teſta- 


. mentariis, as appears by an Ocdinance of Ed. r. Title 


Prohibition, Raftal. Se alſo the Regiſter, fol. 366. the 
force of a Prohibition, and an Artachme:nr upon it, by 
which it appears, That ſuch Examination was not only 
againſt the ſaid Ordinance, bur alſo againſt the 'C 


bur alſo in prejudice of the Crown and Dignity of the 
King; and with this agrees .F. N. B. fol. 4x. And' @, 23 
rhe Caſc reported by my. Lord Dyer, (nor printed) Trin.  _ | 

10 El;x, One Teigh, an Attorney of the Cemmon Pleass 


was 
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was 74s. Ce _ im! Lg ro ; the | Eleer, 0d he _ had been at 
Maſe, and refuſed co ſwear to ctrtzin” Articles ; andin 


= ps] d they ouzhr in ſuch caſe co examine up3n his Oath; 
{4 6. vhs ret _ he was delivered by all che Concer of C om=- 


- The | ike 1 in Mich. x8-Eliz, Dyzr, fol. 175. in Hinds 
aſe, Alſo vide de Statute 45 H.'8. c2þ. 14, which is 
icclaratory as to this point. Ic ſtands nor wich the righc 
xd : fJuſtice, thar any perſon ſhould b: convia, and 
Mr to the lofſe of his Life, g224 Numey and Goods, un- 
; by due Accuſarion and Wicnefſes, or by Pceſcarm-nr, 
dia, proceſs 'of Oarlawry,8c. And rhis was _ Judg- 
ment of all the ſaid. * fra SzeF, u tice 
pf Peac?, 72 Lan.s. in his Juſtice of Peace 23 ;. Cromp- 
© toxin his Juſtice of Peace 36. 6. In all which ic appears, 
Thar if any Þb2: comp® *lled ro Anſwzr uvon his Oath, where 
- he ought nor by Law, this is oppreſſion, and puniſhable 
before a Jaltice of Peact, Kc. 
Fj Bu if a Pzrſon Eeclefiaſtical be charged wich, any 
 rhing puniſh1ble by our Law, as for Uſury, thece he 
ſhall nbc b: ex2mined upon Oh, becauſe his Ouch is 
Svidence 2; rainſt hin at the Common Law; bur Wit- 
_ neffe: may t : cited, Regiſter title Conſult. F. N. B. $3. d. 
2H. 4 X a. 15. InH. $8; nor El, 6. rimes no Lay-m3n 
ywasexamined upon. his Oh, excepr in che ſaid rwo 
Caſes. Bur in Queen Mares Reign, 2 H, 4. was revi- 
v2d, b D rafrerwards repealed, x0 Et. 


 Nafe, foo Job1, inthe time of his Troubler, granted 


_ by Nis Charter, 13. Matt, Ano Regis 140. fu >mirred 
| xeraa year $5.48 afor er Charter, he r=ſigned his Crown 
 andReaimto Poye 
* - handsof Paxdulp)his Legate, and took it of him again 
goholdot me P>p:, which was urterly voyd ; b cauſe 
"phe Dignity is an inherent, inſeparable to the Royal 

\ Woo S's the King, and deſcendabl:, and cannor be 
neferred. Alſo the Pope Was an Alien barn, and 


&c, Lib, 125 


ence of the Pop?, . And afcer in the 


T310;ent and his Succeffors, by the 


theres 
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Lib. 12; Caſe Canterning the Oath;&6. 27 - 


therefore not capable of Inheritance. in England: By 
colour ef which Refignarion, the Pope and his Succefſors 
exaQed great Sums of the Clergy and Layety of England 
pro commutandis penitentiis. And to fill his Cotters, 
' Pope Gregory the gth, ſcar Otho Cardinalis de Cartere Tullia 
ano into this Realm, to Colte& Money, who did Colle& 
| infinite Sums, ſo that it was ſaid of him, ©wod Tegatus 
| ſaginatur bonis Anglia, which Iegate held a Counccl at. | 
| London, Anno Don. 1237. & 22 H. 3. and for hoding 
out Offences | which ſhuuld be redeenied with Money ; 
with the afſcnr of the Enziiſh Biſhops, he: made certain 2 
Canons, among which, one was, Jusjurand: Calumnie I 
incaufs Fcclefrafticis cuqus libet, & de veritate dicends in L 
ſpiritualibus quoque ut veritas facilius aperiatur, &c. Sta- 
tuimus de Cetero preſtart in reg'0 Angle ſecundum Canont- 
| cas & legitimas Sanfiones obtenta in contrarium,conſuetudine 
non obſtantc, ec. By which Cannen it appears, Thar 
the Law and Cuſtom of England was againſt ſuch Exa- + 
| mirjations ;. ſo-that this was a new Law, and- took its 
eff&& de cetcro. PS | 1 
_ 2. Ob;entain contrariums conſuctudine non obſtante : And 
this agrees with the Regitier and Trearics, de Reg1a pros 
' bibitione, and th: other Authorities. Andirc appears in 
Linwood , cap. jurejurandi: , fol. 8. 9. Thar Bonifaces 
Archbiſhop of Canterbury, 12792. & 57 H. 3. made this 
Cannon, Statuimus quod I aici de ſubditorum peccatis, Ofc, 
per prelatos er judices Eccleſpaſiicos mquiratur ad preſtan- 
dum de veritate dicenda Sa ram-ntum per excommunicationis 
 ſentent:as, ſt opusſuerit, compellantur impeazentcs ; wero ne 
buju{modi juram:ntum prefietur per interdifÞ. eſt cxcommu= 
mcatio, exc, In which Cannon it is to be nored, Thar 
; 1t extends to Lay-Pcople : And note, Iitwoed ſaith, cafe 
[  Jurequ-andi, fol. 6. litera, E. Hic dicitur cauſa editionis _ 
bujus, Oc. Prelati, ec. procedebant ad maurendum de 
c/1mimbus, &6. & Lact (nota hic) ſuffult poteftate domi=' = 
norum 1n bujuſmods inquiſst:0nibns noluerint ſurare de weri- 
fate dicenda, ES Ep Tr wn 
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TL. Notes Why Lay-pcoplc refuſcd to be ex1mined for 


# 
fs 


Th : Judges of the Common-Law, by their Prohi- 
did d interdiQ, 8.45. appears by cheir Regiſter and 


a "Thar where by m2 Law chey may examine Lay- 


eople wo Oachs in caſts matrimonialib us oe teſtamen- 
wits; Here Bonifac? makes the. Canon 'to extend ro 


. Pecca EP cxceſſus; which Canon was utterly againſt the 


Lawa ? Cuſtom of England. Sec another ar he ſame 
mie in Linweod : Cap. de Benef. fo. 231. And this is 


declared by A& of Parliament, made 9 E4. 2. called, - 
#rticuli Cleri :| Prelati imponant penam pecuniarian alicus 


Cn TY, probibitio NE babet. 


Ca 2 donberwing "FOR _ Lib.12; 


tt. 


"Trio. 5 Jac. Regis | Cale concerning Pardons. 


F The Law ſo regards the Weal-publike, char though 
e King ſhall have the Suit ſolely in his Name for the 


— redreſs of ; it ; yet by his Pardon he cannot diſcharge the 
 Ottenger, becauſe ic is not onely in prejudice of the 


Xing, bur in. damage of the SubjzRs 2 If a man ought to 


repair LI Bride, and for d:faulc of Reparation, irtall ro 


decay ; in this Caſe, the Suir ought co be in the King's 


Names: nd he is ſole Parry co ic,bur for the benefit of h IS 


And if che King pardon ir, yer the Offence 


remains ; bu peradyencure the Pardon ſhall diſcharge 


the Fine for the cime paſt. - And with this agrees 37 H. 
6,4 6 Plow. Con. in Nichol's Cle 437. A mults fortiort 


op in caſe of D-populacion : * for this is nor onely an Offenc: 


againſt che King, buc again{t all the Realm ; for by this 
| je Realm | is infcebled, and therefore Depopulation and 


_ Dimioution. of SubjeRs, is a greater Nuſance than the 
}  HhHindranceof Subje&: yn their good and eafic paſſige 
| byany Bridge or Hgh-nay. Andforrhis,no:withſtand- 
| Tag the King"4Pardan hz hall be bond to re<ed Gs th 
| D gh 5 | FO {cs 


f 


Houſes of Husbandry which be depopulated; and though 


for the time before the Pajdon, perchance be ſhall nor: 


be Fined, yer without doubr heſhall tor, therime after : 
For the Oftence it ſelf cannor be pargoned, as In Caſe of 
a Bridge or High-way, becauſe jt is malum in ſe. Bur 
this continues as to the Fine and Impriſonment, arall 
rimes afrer the Pardon : But the Penalty inflied bythe 
Statute may be diſcharged, ©#ia provibitum, Vide 3 Ed: 
3. Tit, Aſs. 443. Bur when the King chargeth his Sub- 


Jes for the making of a Bridge, or Cawhe, or Wally 
&c. there the King may diſcharge the Pontage, Murages 


GC, 

Note, If one be bound to the King in a Recognizance 
ro keep the Peace, in this Caſe, the King, befote' the 
Peace broken, cannot pardon and rcleaſe the Recogni- 
Zance,as *cis agreed 11 H.4.43. 37 H. 6.4. 1 H.7.10. 
becauſe it is made for the Safery ofthe King's Sub- 
J as, $ | | ES 

6 Note, No Licence can be mi3de-to do any thing that 1s 
Malum in ſe, but Malum probibitum, 11 H. 7. 11. 3 H7- 
39 H.6.39. | — 
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CC. 


Trin. 5 Jacobi Regis, Caſe of Commiſſions. 


Note, Commiſlons in Engliſh, under the Grear Seal; - 
were dire&ed ro divers Commiſſoners in the Counrics 
of Bedford, Putks. Huntiagiony Northampton, Leacefiers and 
Waiwick, to, inquire of divers Articles annexed, which 
were alſo in Engliſh; to inquire of depopulation of Hou- . 
ſc@copverting Arable Land: into Paſture, &c. the Com= 
miſtioners onely ro have power to enquire,: not. to hear 
and determine : By colour whereot, many Preſeniments 
wicre taken in Engliſh, and returned intothe Chancery 3 
and after, viz. Tr7n. 5 Jac. It wav Reſolved by the two 
Chics Juſtices, Walmeſly, Fenner, Veluerton, Williams, Snigs 


Lib.i2 Caſe of Ccmmuſſicns, , 29. 
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= 8 Zo. *E aſe of C om miſſuuns - Lib.T 2. 
> __ Altbiam, and Foſter, chac che ſaid Commiſſions were a- 
gainſt Law, for three R<aſons, 
- x. Becauſe they were in Engliſh, 
_ 2 B:cauſe the Offences inquirable, were not certain 
in che Commiſſtonzbur in a Scncdule annexed, : 

3. B:cauſc,chatic was onely co enquire, which is a- 
gainſt Laws for ſoa man may be wyuſtly accuſed or 
defamed, and1hall have no Remedy nor Traverſe to it ; 
for ic is nor within the Sratyre of the 5 Elzxz, Ar Com- 
mon-Law Afltzes were net taken, buc before Juſtices m 

yre (who ficyirtite breux, every ſeventh year., Vid. 
rittoa. fo. 1. and Braftorslib.g;and 11. or inthe Com- 

. *mon-Pleas 3 And becauſe this was a great trouble, ic 
 _ Wasprovidcd by Magna Chartazcap. 30. nod requiſetiones 
de nova diſſeizina; & de mort d anceſtcr non capientur 
 - ifs in propriisComitatibus, 8c. And atter by the Statue 
” - ot Weſtminſter 2. cap. 39. ir was provided, Dnod aſſignen- 
© tut duo Fulticiarii ſurati coram quibus et non ali; captantur 
”  _afſi%. ad plus tcrper annum. By which Ag, juſtices of 
| .- Nif Prius were conſticuccs of other Pleas, as well of one 
Bench as the ocher,Coram quibus,&c. And. by the ſame 
AR, Juſtices of Nif Pris may give Judgiuent in Aﬀſte 
2:5 of Darrezne preſentment, and _quare Impedit. Then came 

" The Scattte 2x Ed. 3, de fisib4s, Cap. 4. and provided, 
_ that 7#7uiſttiores ef recognitiones Captantnr tempore Vaca = 

- tions, generally before aliquo Fuſticiario de utroy; Banco, 
| Coram nuibus, &c; And atcer by the Scarce of Nork,cap. 
3: {tis provided, That in Plea of Land, Niff- Prizs ſhall 
de taken before one of rhe Juſtices, &c. and Cap. 4. Thar 
"No orher Pleas moved by Acrachmenc or Diſtceſs, ſhall 
_ be taken b:fore any Juſtice, &c. By the 14 Ed. 3 cap. 15: 


os £ - 
a6 
| 


x wy. 
> ww 23 


 , _Niſe Prius miy b=takenin any Plea before rwo; fo one 
| be Juſtice of one B:nch, or Chief Juſtice, or Serjeant 


©" By the Srarwre d+ fnibus cap. 3- Juſt 'ciarii ad aſſiRas 
- tapiend. afirnati deliberant Gaolas in.Com. illis, &r6. vide _ 
a recitat. d:LStat. 23 Ed. 1. de appelizt, which __ 

| Ee 1 rh 
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Lib.12. - Caſe of Ccmmiſſians. | 32 


the Clerk of the Crown, de Banco 'R, to certifice the farſt 


'Cery, and unlawful Retainers. 


the Party. 
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the Statute dc filonia « Feleny formerly included Tref= 
paſs, vide Stamf. 57. 3 HB. 3. Cap. 7. gives power to Jus 
tices of Aſſizc,to hear and acter mine Treaſon, 'concern- 
ig falſe Money, 14 H. 6. cap. 1., gives Juſtices of Nig 
Pi1us pawer in all Caſes of Felony and JTicaſon rogive 
Judgment. 28 Ed. x. De affellatis,gives Juſtices of AL 
bze power to ity Appeals of Approvers. . 

They may allo bythe 34 and 35 H.8, cop. 14. wiite to 


ConviQtion in their own Name ; otherwiſe the beſt Fum 
is inthe King's Nan, 2 and 3 Ed.6.cap.24  —_ 

By Articuli ſuptr.chartas, Cap. 10. & 4 Ed.3. cap. 11s 
&} 7 R. 2. they may hear and gere) mine Confpiraciess 
talle Inje; maticns,&c. By the Stature of Nartbamptens 
2 Ed.3. cap. 3. they may hear ard determine the Sta= 
ture of Armor, and punith Juſtices of Peace and others, 
SC, . | i 

They ought twice a year topreclaitu the Staruee, 35 } 
H. 8. ard other Statures,” againſt Champerty, Imbra-  -* 


By 3 H.7. cop. x. they may take Bail of one acquir= © 
ted of Murther within the year, to anſwer the Appeal ff 7 


By 33 H. 8. they muſt proclaim in iheir Circuit the 
Statute againſt un)awtul Games, They make Exccution' 
of the Statute 13 H.4., cap. 7. of Ryois, &c. And by. - 
2H. 5.cap. $8. Cor miflicn thall be awarded, xo exquize”” 
of the Detaulrs of Juſtices of Aſſize,and of the Peade, = 
'By n<ſiminfler 2 cap. 37. ard 2 Fd. c. 5. they cught 
alſo toer quite ot the 23 H.6. cap, 10. corcernirg She= 
rifts, &c, Bayl:fls, &c. and Guardians of Priſons, {cr ' 
their Extorticn, ard delivering who are not Bailable, ant 
derainirg who are, 2 Majie, Dy(y 99. they held Plea im + I 


Aſſize ot Murther,by W. 2 ard 3 H.7. ard of Robbery” 
by Cc mmiſſion of Gaol Delivery, By 23 Fd. 3. they: 


<A 
> 


$&c; 


> 
\ 20 
\ 


« "9 
w 


> 85 


<4 2 vor i: I. 10 arc endifcd before themſelves ; 

© of Goal-delivery may arraign a Priſoner indiQed before 
or ners ; - the wards of their Commilſha are, Ad G:olas, 
Gaolam 1e B.. d' priſonaribus ut ea Cx! ſtext, . hac vice -delibe- 


| | '- ; ey bfarc J 


- » EE; AA 


*  Allpanocther Rule , Tnar the King. may 
RE People to 3 a thing which may be cotncir Pr ob, withouc 


5" IE =” of over and Terminer can _ ERR 
Bur Juſtices 


rand. ſecund. leges, &c. Brook cc: Commiſſion, 3. aii 


34. 4 £4. 3. cap. %, Juſtic:s of Gaol-dclivery deliver 


Mara rs 11di-t-d b:to:< Gaardians of the Peace; And 
t Ed.6. cap.7. nw Commiſit>ners of Gaol-delivery, 
is excends not. [adit nents, &c. before Commiſit- * 


Wl of Oyrr and Terminec, be <caulc the procecdings. be. 
fore Juſtices of 0yzr a1 Term: ner. afrer the Oy:r deter- 


, oughr co remain in the Kings Bench : Bur the 
aſtic:s of Gaol- delivery remain with 
the 'Cuſtss Rotulorum , vide Brok. ric, Commiſſion T2. 


138 H.'8. Tide 9y:r and Terminery 44 Ed.z. 31. 


—— 


: —_ 
— wc 3 
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Caſe of Cuſtomes, Subſj dies, and Inopoſs Hy1s. 


Upon Conference berween Popham, chief Juſtice, 4 
my (elf, up3n a judgment larely given in the Exchequer, 
and upon WEE of our Books and Stamres. Ir 
ap peared, Taac the Rule of the Common- Law: is the 
the Regiſter ; Title a4 quod dampnun & F.N. B, 222. 
#. quoi patiia magis ſolito non onwretur nec gravetur. 
Charge his 


all:ar of the Commons, buc nor ro their G Gharge. As is 
; = 55 13H. 4. 16, & Statutum de Tallazio non corce- 
dean's, & Mag. Charr, cap. 3O. which hath been con- 
* firmed above 39 Limes, /; {e le Stat. 25 Ed.1..3 Ed, t. 
3 turris 9. Ed. 3. Ca. I- 3, I4 E4. 3.2. 25 Ed. 3. 
ap. 2. Queen May pur an Impolicion .upon Cloacths, 


| "which x kl, Dyzr, I65. was movcd, bur not Reſolved 2 
_Vaae. 31H. 8. Dyer, fol. 43. & 1 Elix, Dycr, 165. 
_Migua Cuſtuma, & Parua Cuſtivna : * Vide 9 H, 12. & 
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' plitany Impoficion upon any Merchandizc robe Impor= 


| b | 6, IS, > « : PR . - : Cot 
life of the Iſland, Pro bozo publico. "As if 1 For:aigh 


ted or Exparted, unleſs for advancement of Trade, . the 


Parts any Impofition is puc upon che Merchandize of our: 


Merchants n81t p10 bono publico; to make equality, and 
advance Trade, che King may pur an I npofiftion upon 
their Mecchandiz:s, for this is not againſt any! of the 
ſaid Statutes; which was the Caſe. of Currants latcly 
adjudge in the Exchequr, . And alſo of Cuſtomer Smith in 
Queen El;3aberh's rime. _. EP ee gn ON 
And it was clcarly Reſolved, Thar ſuch Imp«firien,ſo 
pur, cannor be demiſed ;or granted 'to any SubjeQ, be= 
cauſe ir is to augment and. decreaſes. or be quite taken 
away upon occaſion.  _ EE ve 
And though the King may . prohibire any p:rſon, 1n 
ſome Caſes, with ſome Commodities, to paſs ouc' of the 
R-alm, yer this cannot be where the end is Private, bug 
where ir is publick ; becauſe 9am plurema nobts et C0 
_ roae prejudicialia in partibus exteris proſequi intrndit 3 and 
ro reſtrain in timeof Dearth or War tor Nec.ſſitas eſb 
lex temporis. hy og, 


> 


It appeared to us alſo, That ar Common Law no . 
Cuſtom was paid, bur only for Woolls, Woollfells, and. 
Leacher, which is called-in.Magna Chats, Reffa, confiwe= 
tudo, all others are called, M:la Tolneta z which-in-che 
Searuce de Tallagio non conced:ndo, 1s called Male, And it. 


£ 


3 


the Kings, ar the; beginnings + of theix. Reiuns', 
certain Subfidics-of Tunnage and Poundage for term} of 
Life, which began 2& 3 H. 5. 31 H,6: cap. $, and 
_ 1> Ed. 4. cap: 3. which proves the. King, by bis. owes 
Power, cannot, impoſe it ; and this may .be- granted by 
the K.ng, bur the other nor, Vide 3x H. 8, Dyer 43« 


'  3-044,D. 92. I,;Blix. D,165. 2 ard 3 Þ. and MiD.148s : 3 
13 El:3.D 296. 23 Eli3.D.375, 45 Ed.3, (ap, 4. 27 Af. .” 
Pl. 44. Rigiſterngn,& 6,  D © Vide 


HE? a 


3, > 
of Ez; Z Fr. « 
_ "227 6 Coby 
ESC, Beds. 
IS re. \ 3 PR 


hath of long time been uſed by Parliamenty-ro Grant to 
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Lib. I2, Cuſe of” Cuſtome $ 5 & C's & 33. 2 
' Upon all which, and divers Records by us ſcen, is © 
| - caninor at his' Plicaſurs 


4-08 
6 


2, 
are called. coaſ uetu* 


hey arc Callcd, Cu, uma.: 


d 


v0ca bay artis ; z C 
5t H, 3+ Ticl- Exchequer in Raftall. an 
=> | ee 


cue de Laud. lep. ang. cap. 36. fol. 48. & 


ons, or the benefic of the SubjcQ, the King 
tion within the Realm, ts repair fi h- 
ic and Walls for defcnee. * Bur the 
| be proportioned to the benefir, Ard this. appears, 
L. 4 16. Sce alloCharta mercaloria ex Rot. mercator. 
1. 7% 4%. Patents, 3 Ed. 1.1.1.0 9. de ſacco 
= , marce liſta Cortorum x Marke, ere. Fines 3 Ed. 
4. int: et non in dorſo: PideRot. Parl. an. 13 Ed. 
4 22 Ed. £.n. 8. And 8H. 6.1. 29. 13H 6. 
9K 2.7.30. 29 Ed.3. 11: n. ex Rot. Parliam. 
3-%. 17, 18, 19. 22 Ed. 3. 7. 31. 5 Ed. 3. 
F Ed. 3:%. 191. 38 Ed. 3. 1. 26. Rot. Parl. 7 R. 
:36. 9R. 2.7.30. 2R.2. Parl. apud Gleceſtri - 
«25. 1 R. 2. Parl. accord, 1 R. 3. againſt Bene- 
. Pide Clayf. 4 Ed. 3. tt. 22. bis. 


Ns 


Libells between Edwards 41d Wooton, In Gam. 
| Stellat. 


was, That DoQor Tooten writ ro Edmunds 
Ws, malicious, ſcandalous, and obſccne Lerner, 
Jame ſubſcribed, And thishe Scaled and gi- 
is Lo ing Friend, Mr. Edward Speed, this, 
Door diſperſed ro others a great number 
of th ſaid Lecter, 

mas Reſolved by. che Lord Chancellor Egerton, 
& Ju tices, ef per totam curiam, Thar this was 
bag a dangerous i » For though 
of a  privare Leceer, withour other ublicati- 


| 


TYCOON Lo, 


wy "TRI 


ODT 


 dalous is in the Law a Li 


| another g 
ſhall be ler Blood. in the Tongue ; who hears ity "and 


| And afrer che Leſſor dycd, and the: Reven 


L "h I2, ' Wooten and Edwin $ cad 3 $, ; 
AQion Sur le.Caſe, bur where ic is publiſhed ro ochers® 43 
to the Plaintiffs Scandal, ARionlyerh,., 

The DoRor thoughr this _ not in any manner. 
have been puniſh'c ; bur * was Reſalved, That che infa- 
mous Letrer, which in Law is a Libell, ſhall be puniſhed 
in the S:ar-Chamber, being/an Offcnce to the King, and 
a' Motive eo breach of the Peace: Andin' the Caſe "at 
Bar, the diſperſing of Copies of it, aggravates: the. 
Offence, for which alſo the Party may have an Aion 
Sur le Caſe. 

Note, .By the Civil Law, a Perſon diſabling himſelf ro 
beat Offfice, or making a Libell againſt: haaſelf, hall - 


be punifhed :. And though the Door ſubſcribed his 


N ame ro the {aid Letter, 


_ it importing matter Scatte 
ll. 


The Lay of the Lydians is, Thar who flanders 


aſcents to it in _ Ear, ec. 


Mich, 5 Jac. Re giss W veton and Edwins Caſe. 


1n Replevin,' the Defendanc avoned, and che Plain- 
tiff demurred, and the Caſe was chus 3 -. 

william Hawes was \cized in Fee of a Mcfſuage and 55 | 
Acres of Land, five Acrcs ©f Mcadow, and fix Acres; of 
Paſture, in Formanton in Com. Hereford. and. 27, Fund 
28 8. $, by Ladencure, demiſed rhe Tenement, afo cefaid 
to N. Traberon for 79 years, Reddendo inde annuctim prefut; 
Gulielm. Hawes et aſſign. (ſuis 26:5, $d. ar the Feaſts of 
the Annunciation 4nd. St. Michael, 4 Portions. 


to William his Son, under- whom the ſaid Fobs Edie, 
Claimed, And the ſole Point was, If the Renarefe ved: 
in chis Caſc ſhall go roche Heir, or be determined by the: 
dag of _s Lcfſor, | 


D- 


36 C e concerning Buggary,  Lib.x2; 


| h e : flor had reſcryed the Renr ro » lun without 
. More , this ſhall derermine by rhe- dcath of the Leffor. 
And hs addition of the werd Aſſizzes ſhall not enlarge 
* The reſervation; for the Allignes cannor have .the Renc 
> Jongerthanthe' Lcflor himſclt ſhauid baveir, . Vide 18 
\Ed, 3.-tit. Aff. 86. 10 Ed. 4. 18. 27 H. 8. 19. per 
| Audl-y,et vide Hill. 33 Ex, Kot. 1341. ln a Replevin, 
.enicr Richmond 'and Butcher ;; Butcher avowed for Renr 
.as Heir to his Father; upon a. Dc<miſe' made by: his Fa- 
her of certain-Lands, for 21;years, by ghefe words, Red- 
deado proinde durant, termin. 21 annos prefat. (Patri) exe- 
 Eutor et-afſignat. ſuis Lol. legalis, &c.. ad feſta, ec. And 
At. was adjudged , Thar by this Reſervation the Heir 
ſhould nor have. che Rent, becaufe the Reſervation was 
* 1x0 the Father, and his Exccutors, &c. not ro his 
Heirs. | = 
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' Mich. 5 Jac. Regis, Caſe concerning Buggy. 


The" Letter of rhe Statute, 25 H;'$. cap. 6. If, any 
3; Perſoniſhall commir the deteſtable fin of Buggary' with 
Mankind or Beaſt, &c. ' it 1s Felony ; which A& bcing 
7 Repealed x Mar. .is revived and made Yerporual 5 El. | 

== cap. 17. and he loſe his Clergy. 
 ' _»-Itappears by antiene Aurhboriries of the Law, That 
CONE was Felony) bur. they: vary in the puniſhment, For 
Bretton, who writ 5.Ed.:1. cap 17. {aih, That\Sorcerers, 
_ Sodomers, and Hereticks, (hall be burned : F, N, B. 269. 
agrees 'with- ir. | Buc-Fleta bb. 1,' cap. 35. Chriftiani 
- + ——atboh debens fonqenab (rap agrecs with Britton ) 
utP by, fodiantur.” Bur in 


Yaſe BY qr Crime 4 4s:more oF for. there it is called 
Cramen. tleſe majeſtatis, 2 horrible Sin againſt the King, 
 oixher Celeſtial or Terreſtial. in three: manners : 1. By 
”— 2, Or, Buggary, | 3. By Sodomy, a So- 

_ gomy 
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Lib.12, Caſe of Premunire., 37 

domy is with mankind, and is Felony, and to makerh& 'J 

Offence, Oportet rem peretrare <> ſemen nature emittere * 
et cffundere; for the Indi&aicnt is,Contra ordinationem Crea- 
toris et nature ordinem rem habuit vineream diflumq; puzrum 
carnaliter cognoutt ; and fo ic was held 1n the. Calc of 
Stafford, Pederaſtes rmator putrorum, Vide Rort.. Park 
5o Ed, 3.58. Soina Ripe chere muſt be penerration, ' 
and emifhon of Szed, de Stanf.. fol. 44, which - Sta- 


tate makes the Accefliry Guilry of Felony, © © 
weſt, x. cap. 34. If a Min raviſh a Woman, I1H. 4. 
18. if one Ayd another in a Rape, or be -preſenty, he is. 
principle in the Buggary, Vide Levit. 18. 24. Ct cap: MA 
IO, IZ, I C07. 6. | : gs 
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Caſe of Premunire. | 

; In Do&or Coſeucs Book, inticuled, An Anſwer, &c. 
| and publiſhr 1584. And a Pamphler. lacely publiſhe by: 
DoRor Ril:y, they would obtruds upon the Worlds 
That inregard by. the AR ro Elix, cap. 1. all Spiritual 
and Ecclcfiaſtical Power within the Real-n is annexed ro. 
rhe Crown, andthe Law thercof is the Kings Ecclefi-' 
| aſtical Law; Thar therefore no Premwnire lyes againſt 
aty Spiritual Judge for any cauſe whartſozycr ; And the 

Reaſons ſome of their Profeſſion give to confirm it. 
| arcy DTS, Ss: © yp EP 
'T- That when the Starure of Premunire was made, the 
Pope uſurped Ecclefiaftical JuriſdiQion,though de jure ir: 

belonged corthe King 2 Buc now ſince the King as well-de+ 7 

'  faflo as dejureis Supream Hzad of all ; The 63uſe beins 2+ 

changed, the Law .is changed alſo, - + — 285" 

' 2, T concluſion of the Writ of Premynire is in Domins © 

Reges conterptum et prejudicium et difte Coroneet dionita=' © 

 tumſuarum Leſionemet exberedationem manifeſtam et contra' 

| forman ſiatuti, &c. which proves the Juriſdi&tions unired* 2 

' torhg Crown ; and what is "united to, and derived from =} 

| 5; 


the "The Heb \IOIET”” 108 "Pp is ks Kings Courty 
dt the eforc though ic may be ſaid, The Confiftory 

| - Se are Curie Epi coporums yer that Court, by force 

ff rhe High Commiſlion, is che Kings, and ſothcir Pro-. 
- ceedings ſhall noc be: lyable ro the Promevire: Fo” 
\ 4 This new Court is creed by AR of Parliament, &c, 
And ad becauſe the S-acure of R, 2, ſpeaks de curia Romana 
u alibt, ec. This (alib:) cannot extend to a+ Courr 
eacd by Aft of Parliamens, 10 Elix. Bur to theſe Ob- 
Je&ions it was anſwered-and reſolved by divers Juftices i in 
this Term , Thar withour Queſtion © the? Sratures of 
by Ed.3. 16 R.2.&c. de Premunire, are yer in force, And 


muzire before x Eliz. are now in caſe of 
remuwnzre after wht ſaid AR, the ſaid Ag of Premunire 
it King repealed by x 'Bliz.- = 
'$- 2, And as to firſt and ſecond Obje&ions, it Was 
nfwered, -Thartruc'ir is, The Crown of England hath 
as well Ec: lefiaſtical- as Temporal Juriſdifion annex'd 
i pity __ by the Reſolurien in Cawdrycs Caſe from 
Apgeto Age." i And though this was de jurc,' yer where 
W- va F £: Sp ſo Potent, he uſurped npon the Kings 
\clefaſtical Paver-in- this "rag bur :chis was meer 
tion, Ahd therefore a!l the Kings of this Realm, 
Totts viiipus woinde, For-eſtabliſhing of theie Temporal 
aw, by whie ithey inherit rheir Crown, and by which; 
C, Were alwayes jealous in any part-'or- point ir' ſhould 
incroached upon ; 3 And if- the Ecclefizftical Law did 
uurpauponihe Temporal, ir was ſeverely puniſhed, and 
. the Otender Judged an Enemy 'to the King 'by rhe anci- 
entStarures;; and every 'one mighr'have killed him be- 


hnudd: dire&ed deſcendable by the- ogg 
ns Law. And therefore uſurpacion WI an "Ecclef ati it 
Bs EE a FS ; Sees | Cal 


v 


] before any Eectcfaftical Judge, that were 


ore me Scarure of 5 Elix; And this is rhe Reaſon, the 
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Procecdings are Ecclchaſtical ; And therefore if they 
uſurpe upon rhe Temporal Law, this is the ſame offence 
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 Ac25 H.8. cap. no. which makes a Premynire in a 


ſaid AQof x Eliz 
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Lib.12. Caſeof Premunire. 


call Judge upon ic, | is ſaid to be contra Coronays tt digntie 
Kr ad hog all Prohibicions ſince x Eliz. do — 
clude contra Coronem ct dignitatem Regiam ; for as 'twas 
reſolved by all che Juſtices, Paſch. 4 Fac. Regie, of 
contra Coronem, Cc. when any Ecclcfiaftical Judge doth 
aſurpe vpon the Temporal Law , for the cauſe of the 
SubjeR is drawn ad altud examen, when his Cauſe is nor 
ended by the Common Law, whercto by Birch-righr he 


3s inheritable, 


3. As to. the Third, though the Court by force of - 


High-Commiſſion is the Court of the King, yer their 


which was beforethe AQ; 16 Eliz. 
4. As to the Fourth, though ir be a new Courr, yer 


the antient Sratutes extend toirt, in this word (Alibi) and © 


in H. 8, times ſeveral new Biſhopricks were ercRed ; yer 


never any queſtion, bur the old Acts of Premuri did ex- 


tend to them. Bur to anſwer all Obje&ions ar onceg 
whereas the AQ x Eliz. repcaled the S:atute x 2 P. 
&- M. cap. 8. yer there is an expreſs Prpyiſo in the ſaid 
AR 1Eliz.Thart ir ſhall nor extend to Repeal any Clauſe 


or Macter centained in the I et 2 P. M. which in any 
fort concerneth any matter or cauſe. of Premunires bur 


that all of thar ſtand in force. See the (aid rwo Ads, 
and alſo 16 R, 2. Alſo th: AR of x Eliz. revives the 


">... 


bh 
- 


Dean and Chap:er, &c.; for nor cleQing, certifying, or 
admirtirg a Biſhopelc&ed ; by all which, ir appears the 


4 


ner. > | 
x. In all Cauſes, when rhe Cauſe originally belongs 


_ tothe Cognizance of the Ecclefiaſtical Court and Suir © 

Is proſecureg there, as belonging ro their Copgnizance, 

(:hough in crurh (if righely examined) icought co be 
- D 4 = _ dyer= 


. never intended to-rake away the offence. 


Bur nate in what Caſes a Premunire lyes, and in what 
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 Caſeof Premunire;, Lib. 12. 


.___mecermined ir Common Law) yet no Premwunzrelyes there, 
pur” a Prohibition, As if Tythes arc ſevered from the 
mine parcs, and are carried away ; if the Parſon ſue for 
the SubſtraRion of theſe Tyches in the Spiricual Court, 
_ This is not' in the caſe of Premunire, Yzde 10 H. 4. 2. 
agrezing with this Opinion, $9 if a Parſon ſue for 
FIythes of ſurmifing that they were Sylue Cadue, under 
the age of 20.years, where in cruth they were above ; 
yet a Prohibicien lycth, - and no Premunire, 


C.-; io 
: 


8 But though the Cauſe originally may appertain to 


- _ Þthe Cognizance of the Eccleſiaſtical: Judge, yer if he 


w< 


Xa ſae for it in che nature of a Suir, which doch nor belong 
 _torhe Ecclefiaſtical Courr, bur ro the Common Law, 
- - Therca Premunire lycth » Asinctheformer Caſe, If the 
- . Parſon after ſevering of Tythes, will in any Ecclefiaſti- 
= _ Cal - Court ſue for carrying away his Tyrhes from the 
”— 9 patts, which Aion percains to. the Common Law : 
= ' Inſuchcaſe both the Aor and Judge incurr the danger 
- of Prenunire.”. And ſoit was adjudzed 17 H. 8. as 


Sp: Reports it's One Turb:4uil: ſucd '@ Premunire 
againſt a Parſon, thar convened him + into the Ecclef1aſti- 
| Cal Courr, and there libcli?d againſt him for taking of . 
 _ Ty hes which were ſcycr from the nine parts, and the 
W- -- Parſon was condemned ro be our of rhe prote&ion of the 
 FKuop, roforteir all his Lands, Goods, and Chatrels, and 
+ his Body ro perperual Impriſohmenr, and damages to the 
© Party. So of a Mortnary delivered and re-raken ; if 
= the Parſon ſue for this as for a Mortuary co him delive- 
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Caſe of Premunire. we L 
” When the cauſe originally. belongs to the Cogni> 


Who 4:5 of the Common Law, and not to the Ecciefiaſti- 
cal Court; there though they Libel for: it according to 
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lyerh, becauſe that this draws the cauſe which is derere 
minable at Common Law ad aliud cxamens viz. to bs 
decided by the Civil Law, and ſodeprives the Subje& of 


the Common Law,his Birch=eight ; and wi h this, agrees. 


the Beok of Entries, tit. Premunire, fol 22.9. b FF 439. 


7. So thar if the Origiual cauſe be T<oporaly chough 


that they procced by Cicarion, Libel, &c, in Eccleſi- 
aſtical manners yer this is in danger of Premmunire, And 
the reaſon of this is, becauſe he endeavours ro draw Cog - 
nitionen que i ad Curiaz domini Regis pertinet ad ali»d cxa= 
men ; thac is, that the Debr, che Cognizance ' wh: ret 
belongs ro the Court of the King ; he intends; by rhe 
Original Suit ro draw it to. be dzterminca by the Eccle= 
faſtical Courr. 

And note , In the Indi&ment of Promunire a9aink 
Cardinal Fool Y; M:ch. 21 H. $. 14. it 1s {aid,. Luod 
Prediflus Cardinalss intend. finaliter antiquiſſuns. Trees 
Arglie pentus ſubuertere et enervare, unwveifumgue hos 
Regnum Angle et ejuſdem Anglia populam, W:gious imperia= 
L:bus,v wileo diff.legibys Ciunlibusget corum ligum Canonbus 
irperpetuun (ubin:arcy ec. And this included within 


theſe words, Ad alind*exainn trabere, wit. to deeide - 


thar by the Civil Law, which is determioable by. rhe 
Common Law. And upon this was a notable Caſe in 
Hill. an. 2.5 H. 8. of Nicholas, Biſhop of Norwich, againt 
whom, he then bcing in che Cuſtody of the Marſhall, 
the Kings Attorney did-prefer a Bill of Premuntre. » the 
marter whereof was this, In Thetford 1 in Com. Norfolk 


hath been de tempore CY Sy &c. ſuch Cuſtom thar*all | 
Ecclefiaſtical Cauſes rifing in that Town ſhould be de. 


termined before the Dcan of that Town, who hath parti- 
culac;Juriſdi&ion. rhere, and that none in thar Tow 


ha be drawn in Plea in any other Court- Chriſti 
"_ 


che courſe of the Ecci-fiatical Law, yec 'the Premwnzre 


2, 7 
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re fa fame = And if it he; ro | be - 
lone avainft the ſam= Cuſtom, this ro be preſenred | 
"belarerke Mayor che fame Town, and the Parcy to = | 
offeit 6s. 8d, Thar One ſuch ſucd in the Confiſtory 
of the Biſhop for a ching arifing wirhin the ſaid Town, | 
which was preſcnied before the Mayor, for which he | 
forfcired 6 5. 2 d. The Biſhop cired the' Mayor to appear | 
efore bim ar his Houſc at Hoxin in SYffolk, generally pro | 
” lute times but upon appearance, lioelicd upon all the 
"*Marcer, and enjoyn'd him on pain of Excommunication, | 
to anaul the ſaid 1 Pref entmenr 2 The Bifhop had Council | 
ffi-ncd him, who objzCted, Thar as elf the! Preſent= *' | 
men as Cuſtom was void, and therefore nor contra Co= | 
wn, &e. nor drawa by the Biſhop ad aliud exa- | 


3. *, They objzAced, Thar the Biſhop's Court was not 
ended withio the AR of x6 R, 2. but in Cur. Romana. 
i» and this (alib;) ought not to be out of the 
z bur it was, 
ved by Fitz Fames, chicf Juſtice, Et ppr tow: 
s Curidn Thar be the Cuſtom or Preſencment good or 
bac , this i is a Temporal thing, determinable ar Common | 
"» 8 x | and not 1n Spirirual Courr ; 3 and rherefore the 
Biſhop hath incurred the Premunre. - 

2. Thar alib; exrends as well ro the Biſhop's Courts, 

Ac; as well within thc Realm, as elſe-where; and ſo the 

our ſaid ic had becn often adjudged : whereupon the 
Þ : F cp oy effed rhe Inditment. And Jud ment was 
xiven, Thar he ſhall be our of che King's' ProreQiion, | 
nd'that his Lands, Goods, and Charrel:, ſhould be for- 
eired, and his Body to bc impriſoned ad woluntatems 


* 


* 

Fx « _ — 
4 
[ly 


7 : ah Sure ng BRO RY 49 + ds ts . 
F yes B WER *% bo IS S's = ED Ks a Se oe Lg ts 264 Oe ED m7 NEE nt DO 
$ > : to 64% A, gs Roe : 9 RS rt Bod BOTIT.<E 39 i "ob 
; WW SE I” 7, of oe Cy RED OO ge WED I OBA : 
: Wn et w 2 fe IS. A 
. » 


3 


5 2 REI ICE or LL De EE I ne EE OS. net oe Es So ae os CE en So BE SB: onde hoe FS INE" 
We TY 5 AVE PEERS A Ws ae I EE EC De LIT DEE 24D IIS & OF CE Fe Ret hd On” *:. | 258 "4 RAE I DP pSiery wet. Ss: 2 Bog Rap [7 Fg $ W+- Ser Eo x Lge Roe UL Wh, > 4 DOags oa. SN 
2 NR RE CORINT 1 is: Bt CE AO As, = 6s a A : F that br TIT SR tit, 5, 7 [Cr net ew eo "= Fs. COELACS ty oa $6 hs 32 Yee 2s PORE I3 > F 
EO EITES = 4 <=» , . - : V Wt 2 — -z r ww EL SIEHES on oodles LG .. > ; uv - 2. T5 : 5 os z 
I IF! - . 5 . : . : ) 7 Eg ns es . = % & q I . A I wer ns #9 
- MING: "55 B35 . : - : be 'e ; ik D Gn Gd g . - = OS 
8 IG # Ki 
Y $92 ox OR F 
* + OI ye Mu - 
3s Ps "_ Lb 7 + oz 
+ 46 IE, ATI - Fa; > 
ST 57 f a - 
ap 9 : I . \ - 
= - wo ol 
PRE. x p "I 
a>; _ x 
HED * * | : 
: < x” . . 0 
* , " . £ 
L | " : > - 
* * ? , am be: F - * 
i X : 
- . q þ 3» 
-# % Ie 
* -þ 
+ 
F £ «Bas 
= < 
' z . 
5M 
or 
*<HJ 


x 
T 
— a 7:10 ERR en_ey ae 
PT 
Eo - 
< 


Nicholas Fuller*s Caſe. 


In the great Caſc of Nicholas Fuller of Grays-Inn, theſe 
Poinrs were Reſolved by all the Juſtices and Baxons of 
the Exchequer. oO 
' 1. Reſolved, That no Conſultation can be granted 
out of Term, becauſe iris a final award of the Courtg 
and can neither be granted in Term nor.out of Term by 


all the Judges, except in Court ; the name of the Writ - 


ſignifying che ſame. 


. 


I Blix, cap. 1, and of the Letrers Parents' of High-Com- 
miſſion, in Ecclefiaftical Cauſes, ,foundee upon the ſaid 
AR, belongs to the Judges ef the Common Law 2 And 
therefore the Conſulcation which was granted with this 


reſtraint, Owatenus 108 agat de authoritate et validitate - 
Literarum Patentium pro caufis Eccleſtaſticis, vobis wel ali= 


quibus veſtrum diretft. aut de expeſetione et interpretatione 


Statuti de anno primo nuper Reginz, &rc. As if the King - 


bath a Bcnefice donative,. by Letters Parents; this ſha 


not be vifitable, nor deprivable by any Ecclefiaſtical 


Authority, bur by the Chancellor of the King, or Com= 
mifſtoners under the Grear Scal. 

3- Reſolved, When there is any Queſtion concerning 
what Power or JuriſdiQion belongs ro Ecclcfiaftieal 
Judges in any ſuch Caſe, the determination of this be= 


longs tothe Judges of the Common Law, in what caſes 


they have Cognizance, and in what not; And accor- 
_ ding ro this Reſolution, Bratton, lib. 5. traf?. de except. 
cap. 15. fol. 412. Videallo Entries, fol. 445. There was 


. 


a Queſtion, whether Court-Chriſtian ſhould have Coprite 


_ wance of a Lawp, and a Prohibition was granted, Duod 


n08 procedant in Curia Chriſtianitatis, quouſque in Curia 


woſtra diſcuſſum ſuerit utram copnitio placiti illius ad Curiams 


vais 


2. Reſolved, Thar rhe Conſtruftion of the Sratute ; 


woſtram, vel ad forum Eccleſiafticaxn pertineat. And all 
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his appears in our Books, that the Judges of the Com- 
"mon Law ſhall decerm ne in whac Caſcs the Eccleh- 
—aftical Judzes hive Poxcr to puniſh any pro Leſiore fiders | 
2 H. 4.- fol. 10. 11 H. 4. 83. 22 FE. 4. 20. of of: the 
"bounds of Parith:s, 5 Fd. 3 $ 8 Ed. 3.69.70. 18 Ed, 
2.58. 12 £4.4. 9H.7.1. 10H. 7. 9, And there- 
Ke in this Caſc of Fu/ler, one other Re ſtrainc was ad= 
- ded in the Conſultation, Et quatenus noz azat de altqu- 
buys ſcandals, contemptibus ſeu ali;s rehus que ad communen 
"Tg :m, aut Statuta Regt noftri Anvlie ſurt punienda et 
” _ deteritiinands. Ta 
EE * Reſolyed, Thar if 2 Corincellor ar Law, in his | 
© Argument, ſhall ſcandal the King, or his Government, | 
- Temporal or Ecclefta ?icil, this is a miſdemeanor, and 
and conrempr to the Coirt; for which he ſhall be in- 
diced, fined, and impriſoned, bur nor in Cort . Chriftian ; 
bur if he publiſh any Hereſy, Schiſme, or erroneous 
Opinion in R:ligion, he may for this be puniſhed by the 
"Ecclefiaſtical Judges ; for che Rule is, ©u'd n0z ft juri 
_ conſoniem, quol quis pro xliis que in Curtis noſtas afta ſunt, 
_ "quarum cognitio ad nos perti ut, trahatur in placitum in Curt? 
Chriſttanitatis, Se the Bookof Entries, fol. 448. And 
for this caule a Conſulcation was granted, Duozd Scbiſ. K 
mats, Hereſes, &c. Vide Mch. 18 H.8. Rot. 78, in Banco 
Regis, The Ciſe was, a Leer was held Joris poſt Feſtum 
_ Santt: Mich, Arch. 17 H. 8. of the Prior of the Houſe of 
_ St. F922 de Beth?lebem d: Shrine of chis Minnor of | Levi= 
 ſhan in Com. Surrey before 7o'ln Brare, Steward there ; 
«Grand Jury. was charged to inquire for the King of all 
Offences inquirable within the ſaid Leer, where one 
Phillep: Aldwin, who was a refident within theſaid Leer, 
appeared, Ide ny; Phillipus (ciens quandam Margaretim ux- 
orem 7orams Aliwin 1pud Eaft-Greenwich infra juriſditfi- 
ozem Let pred. plurtes per antea corpus ſunn in adylterio 
wezoſe exercuiſſe,c, eiſdem ſic juratis de diftazerc. infor- 
_ matzouem veraciter dedit. Upon which the ſaid Margaret. 
drew'the ſaid Phillip into the Archbiſhop of gate f 
34 FE is 
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Lib. 12. Nicholas Fuller'sCaſe.” © 45 


his Courr, and there libelled againſt him for defama- 
rion of Adultery ; and that the Phillip ſaid in biſce Angle 
verbes, | Margaret Allen is a Whore and a Bawde, and- it 
js not yet three weeks agone ſince a man might rake a 
Prieſt berwixt her Legs,] which words were parcel of the 
words by which he informed the Jury arthe Leer : And 
upon this hehad a Prohibicion ; and by. this Record ic 
appears, and by the Stature, xo Ed. 3.c. Ti. that In- 
diQors of Lay-Pcople, or Clerks, in Turneys, and after 
delivering them before Juſlices, ſhall not be ſued for 
Defamation in Coxrt«Chriſtian , bur rhar the Plainriff 
gricved ſhall have a Prohibition, YVidePaſch. 6 Elix, In 
the Lord Dyers Reports (which Caſe is not Printed)}g 
7obn Halles in the Caſe of Marriage between the Earl of 
Hereford, and the Lady Katharine Gray , declared his 
Opinion againſt the Sentence given by Commiſſioners 
of the Queen in a Cauſe Ecclefiaſticall, under. rhe 
Great Seal, [That the ſaid Sentence was unjuſt and, 
wicked, and that he thought che Delegares had dong 
againſt rheir'Conſcience;)] and whar offence this was, was 
referred ro divers Jndges ro confider, by whom it was 
Reſolved, That this Offence was a contempr as well 
againſt the Queen as to the Judges, and puniſhable by 
the Common-Law, by Fine and Impriſonnient. + 
5. Reſolved, When any Libell in -Eccleftaſtical 
Courr, contains many- Articles z if any of ,then;'do nor 
belong ro Court-Chriſtian, a Prohibition may be generally 
granted , and upon. motion, Conſulrarion may be 
made as to rhings which belong to Spiritual Juriſe 
dition : And fer theſe Reaſons, it was Reſolved by alls 
Thar the jProhibirion. in the caſe at Bar was well gran=- 
ied, which in truth was granted by Fenxer and Crookes 
Juſtices, inthe Vacation, | 
'  Nete theſe general Rules concerning Prohibuions;: 
Que ſſarſim invemantur in libris noſtris, Ts 
Non debet dict tendere in' prejudicinm Eccleſeaſtice liber= 
oy quod rege et repub. neceſſarium videtur, Artic, Clerig 
©: Os | 7 | | Not 
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The Caſe of Firft-Fraits, &e, Lib.12; 


| re eſt j Juri conſonum,quol wissſu uper Hs qu0; um cogni-= 
to | fs ad 105 xp in Carts Chriſtianitatis trahetur in placi= = 
_ 3 *57 Epiſcopus teneat platitum in Curia Chriftianita- 
de tis qe mere ſunt Spiritualia : Carcumſp the agatis, 


 Y Prabibeatur de cetero Ho" pitalariis et Templariis,ne de 
cetero tranunt aliquem ET: plac:itum coram. conſeruatoribus. 
privilegiorum de aliqua re cujus Cognitio ad Forum ſpebtat 
\Regium. Welt. 2. cap, 43. 
GO 5.) Now concedantur citationes priuſquam ior A 
wa re 2g deb-tcitatio, Ib:dew. 


= * a f. Hereſy, Schiſme, and er roneous, oO pinions, - 
HR Ae if they convid Fuller, and if he recanc the ſame, &c. 
-”  thar he ſhall never be puniſhed by Eccleſiaſtical Law : 
—— . fre r'the Confulrcation pranted, the Commiſſioners. pro- 

|  cxeded, and convifted Fuller of Schiſme and crroneous | 
* . Opinions, and amp riſoned and fined him 2001, And 


= afrerin che ſame Term Fuller moved the Court of Kings 


_— Sench, to have 3 Habeas Corpus, et ei conceditur ; upon 
E wha h Writ rhe "__ did return the cauſc of his 'drren- 
OO TROY Wen Oh v9=2- ze 750 VEDRERR 


Res Mich. 5 Jac Regis. The Caſe if Firſt-Froits. 
and Teaths. 


"Note, Abuates, Primitie and Firt-Fruits are all one : 
It'wa 5 the value of every Spiritual Liv ng by the year, 
wWRICh the Pope, claiming che dif pofition of all Ecclefi- 
_aſfical Livmgs, reſcrv< d. And thoſc,, and .lmpropria- 
tions began abour the time that, Polidoze Virgil, lib, 8. 
ip >. faith, Vide Conctli un Viennenſe quod Clemens 
617K 6s 24 hs pro annatibus . 
- Thele Eirit-Fruics Were: given to the Crowp, 26 88. 


Note y 
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4-4 Hill. a Fd. x. An 1307. Ar a Pailiamenc 
held ar Carliſle, grear Complaint, was made of Op 
ons of Churches, &c. by #illian Teſt: (called. Mal 
5nd Legace of che Pope z in which Pacliam 
with his Barons affent, denied paym:nc of Firſ-Fruics 3 3 
And to this effe& he writ tothe Pope + whereupon the. 
Pope relinquiſhed his Demand, and the Kirſt-Fruirs for 
ny years were by that Parliament given te the 

ing. / 
- "mT id eſt, Tenchs of Spiricualties were 
and paid to the Pope, ill Pope #/ban gave them to R. 3. 
co aid him againſt Charl:s, King of Pea and ochers 
who ſupported Clement. che 7th. againſt him. 

$ H. 3. By the Popes Bulls all Tenths were paid- to H. 
3. for years: Theſe were given co the King, 26 H. vos. 
Cap. 6. 

L Vide Dambert de Rey” Anelor. &*c. fol. 128. y—. 19. 
et ibidem inter loges Thos fol, 78, Cap. 4+ 


am 
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Str Anchony Roper's Caſe. 


In che Caſe of Sir Anthony Roper, drawn before the 
High Commiſſioners, ar the Suir of one Bullbrooks Vicar 
of Bentl:y, for a Pcnfion out of a Rectory. Impropriate, 
whereot Sir A:tbozy was ſeized in Fee : And the High» 
Comm'ſlioners ſcnrenced the ſaid Sir 4 to pay, its 
which he refuſcd ; whereupon they. commiried him ro 
Priſon, who appeared in Court this Term by Habeas: 
| Corpycs 3 upon the raury of which Wis the matter did 
appear : And ic was wcll debated by the Jultic 
 Refolveds 
x. Thacthe ſaid Commiſſioners had nor an WL iy 
the ſaid Caſe; for when the As of ul ind. 
zi H, $. of Monaſteries, had made Parſonages Impro= 
priare, &c. although char Penfions were park T ns 
| the Preamble of the AR 34H.8, cap .6, hoſe LI 
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_ whom the Penſion ons { FRY had not PR for i he 
_ - Jaid Penſions, &c. And if the King covenanred to di” 
" charge the Parenter, &c. of Peafions, the Suirſhall be 
madefor the ſfanic in the Courc of Augmentations, and 
np nor eiſe-where « And'if H'gh-Comm:ſltoners will de- 
No kep 7 PenG 3ons, they muſt do ir by that AR, 34 H. 
8 which exprefly gives ic ro Ordinarics, and their Offi 
aals ; be Hizh-Commiſſioners Power *being' grarited 
T o afcer by che AQ x Eli. 
- Bur ir was Objea:d, Thar char AR of 1 Elix. gave 
the Queen and her Succefiors Power to affign Comi.iffi- 
- -oners, &c, And ir wasſaid, That ſuch Spiticual Juriſ- 
dition which the Biſhop ould have, is transferred to 
- the! igh Commiſſioners. 
B «Bur It: was unanimouſly r ſolved by <C oke, Walmt: oſs 
K, Warberton, Daniel, and Foſtc/s Juſtices That | the "A& 
” . LElix; extends not to.this Caſefor divers Cauſes. 
-x. Becauſe rhe AR of the t Eliz, doth nor rake away 
nor alter_any AR of Pacliamen ; bur thoſe onely which 
' arc expreſly named therein: And ic was R* Goes Thar 
- the High-Commilſſioners cannot hold Plea for the double 
Yaluer of.Tyches carried away before ſeyerance, 
©3,. Becauſe the words in the 1 EZliz. are [which by. 
_ any manner of Spiritual Juriſdi&ion, can or: lawfully 
may be reformed. J And it appears, Thar theſe words 
| extend "ro Crime only, and nor to Caſcs of Lacereſt be- 
Twix: Party and Party. 
I. Becauſe'this Juriſdiction was given to the Biſkops 
by: AR of- Parliamepnr » viz. 34 H. $. which is morc 
Temporal than Spiritual, : 2s all of Parliament are, 
_ *q. Aras northe incenc of the *A'R x Eliz. which re 
_.. vived, the Scature , 23.8. 8., cap. 9, Thacr che High- 
| Commiſſioners, for private Cavſcs, ſhall ſend for "Ilb. 
FAQs our of any parr of che Re'Jm ; and ſo in effe& con- 
I; found the Juriſdi&ion of the O: din! wy, an Officer 'ſo'ne- 
ceſary, that the. Kings Coytts Eangor be without hind” in 
divers - ra tek 
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 Commiſlioners power tg eerermine meum ef tumn, a 
Penſions, Tythes, &c, the Parcy thereby alſo ſhould 

| have benitfii re appeal, orhefwiſe this ſhould be diffolve 
| rhe Courtof the Ordinary, which is ſo antienr and ne= 
| ceffaryin many Caſes, chat wichour ic Juſtice cannor be 
adminiſtred, En 

6. The High-Commiſſioners cannor extend thenaſc]ves 
bur only co Crime. ES 


4 M.cb, p Jac. Re gls, Rot. $354: 


| Precept. flut Guardiaud priſe. Bomini Regis de Flecte, 
| quod haberct apud Veftm. immcdiate, &rc. Corpus Anthonit 
oper Mil. inpriſon. pred. ſub cu od'a ſuadetent. quocun- 
que nomin! cenſ reretur una cun die & cauſa, c. Et dem 
| Fufticiarii bicviſa cauſ 1 illagulterins fri fecetint qiiod Er ce 


. perſonaſua. fub cuſtd1, pred. Guard. ad Barr. bic. pred &r 
idem Gyardianus tun hic mand. DBuod ante advent.” brevis 
pred. V EL. 9. dic Of, alt. pretcr. pred, Anthonii Roper 
ml, reducit ſe priſon. pred. perantca Commiſſus virtute cii- 
Juſdan i'arranti dat, 30 die Jiunii ult. preters quod ſequitur 
in hec ve: bay v2. Is CE neon 
— Theſearc in his Maj:ſties Name to require and charge 
you by Yercure of his High- Comm ſfi5n, for cauſes Ec- 

, Clefiaſtical, unger.the Great Seal of England to us and 


Eo: Foun Cuſtody the Body of Sir Anthozy 9574 Knight, and 
| _ Him ſafely derain, &c, fignifying unco' yous Thar: the 
cauſe of his Commicment, for thatthere being a cerrain' 
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| Lib-15, $ir Anthony Roper's Caſe: 46 


5. If char AR x Eliz, had: exrended to give High® 


Et modo hic ad bun diem vit. diem Jab, prox. O:t. Sandt; 
Mich. ifls eo''um termins venit pred. Anthonius is ' propria - 


othcrs direcd, that herewith you- receive and tak: inta' - 


eauſe , &c, | berwixc him the faid Sir Arthovy © Roper 
and obs Bullbrooke Vicar of Reitly;-for that he deraincd 
wropgfully from him the ſaid Vicar;.s certain yearly 
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&Cc, Given at Lambeth, this thirtieth of 7unes 


3 Et. quod hec fuit cauſa captions et detentions pred. An- 
-thonin pg priſer. pred. corpus tamm pred, Anthonii mode 
hic paratus b bet prout &.. ſup.r quo viſes premiſſss &+ per 

Tuſtici:rios bic plenius exammatis, videturiiſdem Juſticiari- 
28 bic quod pred. cauſu Commiſſionis pred.” Anthonii priſon. 
de Fleet pre. tn retort. ſp:cificnt. minus ſufficiens in lege 
exiſtit, &c. Idco pred. Amhonius a priſona pred. per 
Cur. bic dimittitr, ac idem Guardianus de bujuſmod: Cuſto- 
dia per eand." Cur. bicplene exoneretur, Andxhis was re= 


ſolved uaavoce by Coke, chief Julticc, Walmeſlys Wabertoz , 
 _ Daxiel, and Foſter, Juſtices, . 


_And/ in the ſame Term in Ian's Caſe, APacſon in 
 No-folk, rhar ſued one of his Pariſhioners before the 


E-- High-Con miſſioners tor $candal, in ſlaying only in the 


Church on a Sabbath day, Tnat be was a wicked mans 


” and aarrant Knave. Prohibirionlyss for this, That it 
” _ was notſo enormous as the Statnte intended, 
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Hill. 5 Jac. Regis, 


—— 


Note, It was moyed tothe Juſtices this Term, upon 
- coplideration of the AQsof 34 H. 8.\and 18 Eliz, It 


the Juſtices in Wales may be Conftituted by Commul- 


' fron, arid.ir was conceived they could not, bur that ir 
' oxght to be by Parent's as bath been ever nſcd fince 3 4 
H-8. Then ic was moved , 'If the King by force of a 
Clauſeitherein might doit; which Clauf: is Thar ihe 
King's moſt Royal Majeſy ſhall andmay - at all} rimes 


 hereaſter change, adge, alrer, miniſh, -and reform all. 


manner, '&c.Ard it ſcemed 19divers of the Juſtices ,, 
- that this Power given to the King, determin'd by bis 


Death for divers Cauſes, _ 


.., 
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| Lib.t2. TYIB, ) Jac. Regis. 5k 


x. Becauſe ir wants theſe Words, His Succefſors; and. 
to draw ic in Succeſſion, by Conſtrufion, would be a- 
gainſt che Intention of the Maker of the AR : For they | 
ave this high Power of Alteration, &c. of Laws, to che. 
King, as ro his meſt Exccllent Wiſdom ſhall be choughr 

meſt meet; which wofds want Hzs Succrfſors ; For rhey 

well knew; ' his Wiſdom did not go in Succeſſion, fo the 
Power. went not in Succeſſion 2 And for rhis that Eorum. 
progreſſus oftendent multa que ab initio provideri non poſ< 
ſunt 5 And what enſues upen this,concerning this uniting + 
of Wales and England none could divine, Bir it was ne 
ver the Intention of the ſaid AQ; ro give Power to che” 
| King and his Suecefſors for ever ro alter,& ©  - - 
2. Power of Alteration of Laws, 8c, is a Point of | 
Confidence, concerning the Adininiſtration of Juſtice ;z 
which che Aa; by omicung' of his Succeflors , untendee- 
to. anire chis Confidence ro the Perſon of H. F. and'noc 
to extend ir withour Limitation of time to his Sticceflorsg 
| 2 Ed. 5.1. 1 H.7.t. 14 Ed. 4. 44. All Commiſſions 
| concerning Adminiſtration of Juſtice, -determine -by the 
| King's Deach:Nor ſo, if he make a Leaſe durante bene ples 
cito, or preſent one ro a Church; uheſe are not veid by - 
| his Death;uncill revoked by his Succeffor. | And upon * 
Certificate of the Juſtices Opinion, Thar rhe Juſtices of - 

Wales cannot be Conftitured by Commiſſion, Baron Sxie 
| had a Patenrfor the Circuir of ales, as others | before 
him had. F \ 
ee eee eee 
© Trim, 6 Jac. Regth 

This Term it was Reſolved; per totem Curiart int Coms f 
Muni Banco, Vit. Coke Chict Juſtices Walmeſly, Warbertons . -  .; 
Daxie!, and Foſter, in the Caſe of Allan Bally Thatthe 8 
High-Cemmiſſions cannor by force of the AR, 1 Eliz. 
Cap. I. fend _ a Purfivant to Arreſt any Perſon ſubj & re 
_ heir: JuriſdiRion,ro anſwer ro any marter- before them £ 
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52 Marmaduke Langdale's Caſe. Libl.12. 


Bur they ought ro procced according ro Ecclefiafticall. 
\._ "LawvyCitatien: Ard in the Circuic of Northamptons 
- when the Lord Azderſon and Glanyile were Juſtices of 

 Allize, a Purfiyant was ſent by the Commiſſioners to- 
Arreſt che Body of a Man to appeat beforc them ; and in 
refiſtance of the Arreſt, and ring among chem, the 
'Purfivant was killed, Andif this was Murther, or ng:, 


was doubred : and it was Reſolved, that the Arrcſt was 


Tortious,and by conſequence, rhar this was not Mutther, 


ugh the killing of an Officer of Juſtice 


( whoſe Au- 


horir is lawful). in Exccution of his Office 15 Murther. 
_ BUT. Ley may ſend Cirarion by a Purfivant, and upon de- . 


lt procced to Excommunication, and then to have a 


| Capias Excommunicatum 3 which Writ, de excommunicato 


0g is preſerved and returnable by the Srature 5 


El}, vec Magna Charta, and all the anticnt Statutes : 
Vid. Raſt. Title Accuſations, \ 


an 
ti. 
eas. AAS he... 


"_ 


= Marmaduke Langdale's Caſe. 


-— Inthe Caſe of Marmaduke Langdale of Leventborp, in 


the County of Terk, by Joan his Wife, being ſued for 


main'*cnauce before the Biſhop of Canterbury, and others 


" High-Commiſhoners : Ic. was Reſolved, per totan 
_ Cnriampreter blog Lp a Prohibicion before gramced, + 
, was well maintain«b 


3 becaule it was not any Enormity 
nor Offence within the Statute, bur a negle& of his du- 


ty,and a Breach ot his Vow of maintenance: And the 


' __ Rulceofthe Court was, That the Plainrift (hall counr 


joyned the Caſe ro be argued and adjudged ; and the 


Party grieved, to bavea Writ of Errour , { (bi wderit 


* 
Ok. >, 
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expedrres &c. Upon Complaint made ro the King and 


Coungel, by the Lorg Prefident of Wales, and the Lord 
Preſident of Yorksagainſt the Judges of the Realm 3 and 


phe King's Pleaſure Ggnifica to rhew : Upop Confie- 
p71 ration 


ff” ; 


f 


againſt the High-Commiſſioners, and upon D<murrer 
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| ' Lib. 12, Marmaduke Langdale's Cafe. 53 
| - ration had ofthe parts of the Complaint, they Reſoty : 
upon theſe Anſwers : And becauſe the Lord Prefident © 
York firſt opened the Cauſe of his Grief more amply 


z* 


they firſt anſwered thoſe Objc&ions , made on the behalf | ; 
efthar Councel : And firſt, as ro the Inſtitution of that. 


| Court. ; > is | _ 
r. After the Suppreſſion of all Religious Houſes , 
'Anuo 27. H.%. in Offober 28; H.8.chere was an Infurre- 


Rion of rhe Lord Huſſey, and Booo0 Men in I zncols ares 
abour Relizien , which was appeaſed by the Duke of | 


Suffolk. | 
This was no ſooner over, but 400g60 Men under Sir 
Robert Aske, made a Commorion in Yorkſhire, Soon af- 
ter was a great Reb:llion in | Lanca{hire, Weftmerland; 
' © Cumberland and Nortbumberland, which the Earl of Def= 
by quiered. Then Muſgrave, Tilby, and others, affaulred 
| Carliſle Caftle,and were overthrown by rhe Duke of Nor= 
folk : Soon after, Sir Fran:us Pigot Reb:lled ar Setring- 
ton in Torkſhire, Soon afcer, the Lord D1rcy, &c. began 
a Commotion abour HuK, appealcd by the Duke of Nor- 
folk. Andall theſe Rebellions were berween rhe 28. of 
and 39. of H. $8, in which time, many of the Rebels 
were Executed, And the King having eftecRed in the 3x 
year of his Reign, the Suppreſſion of the greater Houſes 
of Religion, he ecftab!iſhr a-Councel there for the quier 3 
of the Counties of Yorkſhire, Northumb:rland, Weſtmeriand, * * | 
Cumb:rland,. Durham, the Counties of the City of Yo;k, 3 
Kingſtos upon Hull, and N:wcaftle upon Tyne, for preven- 
rions of Ryots,&c. And in this time of Neceſſity, the 
King Armed the Prefident and Councel with two/Aurho- 
rirics in one Commiſſion, Theone, A Commiſſion of 
Ojer and. Terminer, de quibuſcung; Conzregatidaibus & 
conventiculis illicitis coadjutoribus, 1olarditss &c. px que 
pax & trangquilitas ſubditerum noftrorum Conitatibus, & c. 
preatd. oravat. ec. ſetundam legem & corſu'tudinem- 
reg noftri Angliz, &c. | K- | 
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5 4 Marmaduke Langdale s Caſe.Lib.12. 


. reales ſex de libero tenemento,& perſonales, cauſaſque deg 
bitoram & demandorum quorumeungz in Com, &c. pred. 


xeall and perſonal AR 


_ of Err ur lies. See Magn, Charta,\cap. 12. and Weſtin. 
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The other Auchoricy was, Nec non quascung; aftiones= 


EST. anbe parte s vel altera pars ſt gravata panpertate. 


fuerit quod commode Jus ſuum ſecundum legem Regni noftri 
 alttcy 


profcqui non poſit; ec. And this was the Authori. 
ry that che. Preſident and Councel had at firſt, withour 
ny private Inſtrugions, as appears by the Commiſſion 
zndex the Great Scal, 31 H.8. 6 pars Roberto Landa- 
venk Epiſcops Preſedenti Conſilii &+ aliis : our of which 
things were obſerved. * * - 

x. Fhat che incention of the Commiſhon was, Duod 

x [abditorum &r trapquilitas preſerventur. 
3+ Thar they hear and derermine Riors, Routs, &c.ac- 
cording to Law, er their Diſcretions ; which withour / 


| queſtion was nootherniſe intended, bur thar they ſhould 


xreceed according to Law; for that is ſumma diſcretio, 


- and nor according to private Conceirs tor talis diſcretio 


diſcretionemconfundit « ſe the other Clauſe concerning 
real ane per ions, in all che Counties and Pla- 
ces aforeſaid, was onely ad facicndun populums for it was 


* 


uterly void-in Law. 


1. Becauſe no ſuch gtneral Authority granted, may 


be made by the Commiſlion of the King, to hear and de-, 


rermins all reall - ARions within ſuch a County accord- 
ing.to Law,as he may by Charter in a particular Coun- 
ty or place ; As ir was Reſolved in Scragges Caſe, An. 
2 Elix. fo. x75. in Dyer : Vid. Dyer 236. But the King 


by Lerters-Parents may grantto a Corporation in ſuch 


2 Town, Tenere placita realia, perſonalia & mixta. And 
nene can by this be prejudiced 3 for the proceeding 
ought to bz according to Law; and if they erre, a Wric 


2.cap. 39, which Ads give Auchority to Juſtices of Aſ- 
{ze in their proper Counties ;* whereby i appears, thac 
wichour an AR of Parliament, the. King by Letrers Pa- 
tents cannot authorize Juſtices De Aſi xt capend. ro ws 
_ . - them 


| 
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them in'another County. As a Juſtice of one Bench, or 
other, eught co be made by, Commiſſron,nor by Writ , 
yer he may be diſcharged by Writ, 5 Ed.'4. 32. But Ju- 


ices in Eyre are by Weir, BrafFon, 11b.3.c:p. 11. Brit- 
tas fo. 1. Alſo, Weſtm,z. cap.30. and of Terk, cap. 4» & fic 


we ceteris. \ _ 

Alſo it was obſervedzrhar at ficſt the Commiſiton ex- 
rended onely when one or both Parties were fo poor, as 
they were nor able to proſecure at Law, + Alſo they had 
no power to grant IvjunRions : and laſtly, their Com- 
miſſion was a Patent under the Great Scal, and enrolled 
in Chancery, And thus much was ſaid concerning the fiſt 
Infticucion of the Courr: - 

2. Thar eur Proceedings in granting Prohibirions, 1s 


for matter juſtifiable by Law. 
As torhis,whereas at firſt their Authority was Parent, 


it is now private; for the Letrers- Parent refer to pri- 
vate Inftrufions,which are no where of Record, Fr de, * 


01 4 ae 0.0208 & non exiſtentibus exdam eft ratio : be- 
fides,the danger ro the Subj-& is great for if rhey- loſe 
cheir InſtruAions ( which hath and may happen) all is 
Coram non Tudice. The ſecond Reaſon is drawn from, 
the conturyacy'of the Party, ſuppoſed ro be grieved by 
rhe Prohibicion, and againſt whom ir is granted : for if 
ehe Authoriry of the Councel be never ſo good): yet being 


: late Juriſdition, the Party muſt of necefiicy plead it , 
oO as it may appear Judicially; for as we are Judpes of 
Record, ſo myſt we be informed- of Record: And no 


party prohibired, ever yer moved in Court to have a con- 
_ ſulcation, by which mighc be ſer forth the Jurififtion 


of that Court and Councel ; ſo as the granting of Pro- 


' kibitions hath been Juſt, The third. Reafon is drawa - 


from the great Injury offered ro the Defendants, for ic 
15 a true Rule, M'ſera ſervitus ubijus eſtf vagum aut in- 


_ Certum, The Defendants by Law may in all Courrs plead 


te the Juriſdiction of the Court : but how canthey do 


; {9,whcn no man con ney Cnow what JuriſdiQion they 
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have; And che keeping of them in ſuch Scerecy be- 


wrayeth that the Councel arc afraidztharthey would not 


iſt ifi-d if they were known. . 
Proceedings wasr elpeQ- 


: 


at the n.anner of our 


bi 
4. 
4 . ; 


ful: fora Jaiy oft Officers and Atrorn.y> of ow Court 


b:iog according co anantienc Cuſlome , . time out of 
mind uſed, ſ»orn to preſent, among oth-r things , all 
efaulcs of Officerz and M nifters , in not execu-ing the 


. 


Col 


Proceſs of this Cou-t, and all Impediments of the'due 
Proceedings thereotz And finding ' upon their Oaths, 
divers upjuſt Impedimiencs of che ſaid Procecdings by the | 

| aid Councel in particu'ar, thereupon \a motion being 


made in op:n Court in Michaehnas Term laſt, by the 


King*s Serjzanc Phil:ps,of many Grievances done riere- 
by,prayed the Court, according to Law and Juſtice, to 
grant ſeveral Prohibitions, in all thoſe ſeveral Cauſcs, 


_ which we copld nor deoy. Yer firſt we conferred wich Sir 


Cuthbert Pepper, Attorney of the Ward? and one of thar 
Councal, to ler him underſtand the part cular G ievan- 


ces; whogupon Motion, came to us to Se: geants Inne, 


with whom we conferced, who would nor tak. upon him 


- tojuſtifiz the ſan.< in no ſort,vut ſaid he would acquaiae 


the Prifident and Councel therewith, and return their 


Anſwer. Which for that ic was negliRed, upon furcher 
Motion in Court, we oranted Prohibitiop, as in Juſtice 


weoughr, | : Ls 

4: Nowto anſwer all Obj:Rions ; | Andfirſt, where 

it was obj Qed, more Prohibicions - had b:engranted of 

laregthan in many years before: To this a $:xfold An- 

Tw:r was made. — ” 
I. Thar they had exceedingly mulriplyed the number 

of Cauſcs; they in five Counties, and three Towns , ha- 


| ving at one fitting 450 Cauſes at H:aring * whereas the 


% 


Cb1cery that extends into all Ex:1:4d and Wal:'s, bad in 
E iſtx Term but gg, and in T/tnity Term but 972, robe 


| heard, $9 that ir is no wonder, it in ſuch a Mulciplica- 


tion of Cauſcs,the numb.s of Prohibitions be increaſcd. 


2. Belades. 


id . 
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poficficed the Plainriff ; rhis *as Hits Ca 
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ver any Picfident couid, ard we think, never any Prefi< 


dent and Councel did uſurp 2 As firſt, Suits upon Penal 
Laws; As berween H 7;:ſen and Thurfton, upon the 39. 
of Eliz, of Tillage, 2. ' lo H rtley's Caſe, after Indigt- 


LY XK 4 


ment ot Forcible Entry, and Reſtirucion according to the 


Statute upon Engl:ſh Bill, diſpcfi.fled by che Prefident, 


3. After a R<covery in Ej:(tione Firme, and Hab:re facias- 


poſſeſſionem,our of our Courr, they upon Englih Bill dif= 
s Calc, . Soin- 
ther Caſes ; as berween Jackſor and Philips, Stanton 


and Child, and Binzs and Coll:t, 4, They admit Eng- 


lifh Bills, in na:ure of 17its of Errour. <> Formedans, and 
other reall Aions, 5, They wi:l 2dmit no Plea of Qut- 
lary, in diſability of the Plaintiff, 6, They uſually 
g:anted Inju"nRions to ſtay the Common- Law, which 


$10 urrerly avainſt Law . and ſom -rimes- to ſtay  Suirs in | 
C*antery, and in the Exch quer Chamb r + for which, in 
' reſpe& as well of the Mulciplications of Suirs,as Innoya=- _ 
- Tions of others,it may vzry well be, that more Prohibitt- 


ons,ar.d Habeas Corpus have b-cn granred of lire, than in 
time paſt. | And yet there hath been more granted, and 
more ant'ent than is}ſuppoſed : For which, ſee Mich. 7 
Elix. Rot. 31. 20d Mich. 7, and 8 Flix. in libro de Habeas 
Corp1s, Alſo, Trin. 20 Elig. ibid... ED Ds a 

3- The Judges never gram cither Prohibition, or Ha- 


beas Corpu'ybur vpon Morion or Complaint by the Par- 
ty gri:ved;ana therefore as the Subje& harh more cauſe 
to compla'n,chere muſt needs be more Prohibitions, and 


H-:b2as Corpus, than heretofore, —__ | | 

4. The Proceedings there are by abſolute Power, and 
their Dzcrees uncontrallable and finall, more than ina 
24, pa in a Writ of Right, which makes them pre- 


ume too much upontheir Authority, 


5. Thelc 
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 Lib.12, Marmaduke Langdale's Cafe, 


2, Befides the Mulciplication they have innovated ag 
raken upon them, to deal in Cauſes which we know ne, 


a 
bk FM 
Rs” a 
” 5," 
oe PO 
> 
= 
» 


5, Js 
# ; 5 ; , 
s * 
X - 
\ 
S 

: F ; XS 
E - 

« = 

IS. 

y - - 

8 5 3 

Ws S * is 
J 4 0B x 

” * BY 
. "5, 

A "ar" 

-Þ 

% 

4 

« 


$72 


% 
Wy, 


oo Theſe Suits grow more prejudicial co the "King 
cha nh b:cauſe thereby the King loſeth his Fines, 


for che time paſt; if rhe Common-Bench 
| | Irrour lies inBarxce Regts;if the Kings -Bench 
rs, a Wi of Errour lyes in the Upper -Houſe of Par-* 


2 For the time ro come 2 x, That the nfiru&ions 
inrolled in Chancery , that the Subje&t may ſee and 
low L136 Jariſdigtiors 2. Thar: the Prefidents and 
_ Councels, have ſome Councel Learned in the Court, to 
_ zaform ws Judicially of their crue Juriſdition,and we will 
_givethen aday ro ſhew cauſe, that Juſtice may be done 


-- en both fides ; and if weerre, the Law hath provided a 


| Remedy by Wrir of Errour 2 And we are ſworn to do 

-- "Tuſtice to all,according ro the Laws. 

'Up zon this Nor of the Judges,the Lords of the Coun- 

cel, upon Conference among themſelves, gave (by the 
arl of Salizbx;y, then Lord Treaſurer ) rhis Reſoluti-. 


y. Thar the InftruQions ſhould be Recorded, as far as 
_ they concerned Criminal Cauſcs , ac Cauſes berween 
- Parry and Party ; But as to ons ai ro be pub- 


Þ, That , both. Councels ſhould be ao the Survey 
Ef Weſtminſter Hall, viz; the Courcs of Weſtminſter, 

23. The Motion was well allowed, that the Prefidents 
and Councels ſhould have Councel learned in every 
0 ity thar day might be given, &c. 

And concerning the remorenefſe of the place, the 
Fel. ans and Devon, are more remote then. 
| Nork: Andrhis was the end of that Dayes-Work. 
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| Nor, > Ma,uile A's , Brook, per ones fificien ds jo 
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Lib. I2s -: Caſe e of Hereſy. 59 
Baker et Hare: The Archbiſhop inhis[/Province, inthe 
- Convocation, may and doth uſeto convict Hereſy by the 
Common-Law, and. then to pur them | cenvifted into 
Lay-bands, and then by the Wric de Heretico combuyendos 
they were burnt ; bur becauſe ic 'was troubleſome ro call = 
a Convacation, Ir was ordained by the Statute, 2H. 4q. 
Caps; 15, That every Biſhop in. his Diocefle ' mighc 
cenviet Hereticks, And+.if the Sheriff was preſent, he 
might deliver fuch to be burnc withour the Writ afore- 
ſaid ; bur if the Sheriff were abſent, or he were ro be 
| buxar in-anather County, then the ſaid Writ ought to be 
' bad: Andthatrghe Common-Law was ſuch, V7:de lib. 
mira, title Indictment, pl. 1x. Who are Hereticks, See 
2. cap. 29. Cofen. 48, 2. I 23P. & M. cap. 6. Alſo 
3 F. N.B, fol.269. And the Writ in the Regiſter proves 
rhis direQly, 4 Bradfon L. 3. cap. 9. fol. 123, 124. And 
erne it is, Thar every Ordinary may convent any Heretick 
or Schiſmatick before him pro ſalute- anime, and may 
degrade him, and enjoyn him penance according to Ec- 
clefiaftical Law ; bur upon ſuch ConviRion, the Parry 
ſhall nor be burner. 1; 
'  Notay The makers of the AR of x Flix. were in doube 
what thall be deemed Hereſy or Schiſme, &c.and therefore 
rhe. Staruce of 1o Elix, provides, That nothing ſhall be 
deemed Hereſy, bur what had been fo determined by 
of the four general Councels,the Word of God,or Portia 
ment, See Fox iz Ed, 6. and Britton, 5 Ed. 1. bb, x, 
cap. 17. and with this agrees the Sraturc,' 2 H. 5. caps 
7. 23 H.7.9. 25 H. 8, cap. 14 or thar the precee- 
dings in the Commencement and end was alcered by the 
Starute,25 H.8. then came rhe Sarure x E4,6; cap,12.2nd 
that repealed 5 R.2. 2 H.5. & 26 H. 8. aridthe 2 Hg. 
and by general words all Statutes feohcerning matter of . 
| Religion , then the x &3P. & M. c. 6. revived the 
2 H. 4. by which the 25 H,8. loſt its force, 
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_  Langdales Caſe, Lib.12, 


-- Ing. 21 H.8. 23 4.8. 24 H. 8. 27 H. 8. bur the 
= 25 H.8. Cap. 14. was not rep: -aled, _ being repealed bg- 
 foreby c1e x £1. 6, yer inthe end or © that long AQzthere 
352 general Clauſe ſufficient of it ſelf ro rep:al the A& 
25 H. 8. :ap.14- wichour more 2 then the x El;z. Ca. Te 
rep als the x 314 2 P, and M. 1s repealed, except ſome 
- Branches ; and in the ſane AR irc is enacted, Thar all 
_. 1 Sutnces repealed by che ſaid AR of Repeal, r and 2 

, 4x4 A, and not in this Ai ſp:cinlly "ns hall re- 
main. rep:aled. Bur the 25 H. 8. cap. x4, was not 

rticularly revived, and therefore reqgains repealee, 


= - bnd after the ſaid Statute 1' Eli, rep:als the' At 


x a142P. ard M. of reviving of three ARs | for puniſh- 
i; nent 'of Hereſyes ; fo that now at Common-Law none 


FS LE ran be burar for Hereſy, bur by Convidtion at a COD 


E- -M & The High Commiſſion may puniſh Herefres, 
= and d upon their Convi&ion, a Writ de Heretico cumbaren- 
_ do, Sce 6R. 2, by which the Commons diſavowed 
gg _ affentcothe AR of the 5 R. 2. which was comrived 
” by the Prelares in the Name of the Commons, whereas 
*. they never afſemed, 
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Mich, 6 Jac. Regis, Langdale's Caſe. 


bs Lentdules Caſe this T-rm,: ina Prohibirion to the 
Hizh Commiſſioners two Points, were moved 2: 7x, If 
y. ſue for Alimony before che High- 
Coma rw If the Court of Common Pleas 
may gr afit a Prohibition when there is no Plea pendant 
_ here : This cencerning che Juriſdi&ion of rhe Court was 

rſt debuted, and divers ObjeRions were made againſt 


h "Eo "That this Court ak not JuriſdiQion. to hold Plea: 5 
withour an O-iginal, unleſs by Priviledge of an Acror- 


 IFY> 


tby the AR x & 2 P.& cap. 8. .expreſly repeal-. 


oe 


Lib.12. ' Langdale's Caſe, 6x 


ney, Officer, or Clerk of the Corr, and unleſs it be in 
a ſpecial Caſr, viz. when there is an Action chere: de 
| pending for ihe ſame Cauſe. ; then it was agreed, thar it 
| a Prohibition cughr to recite, 2uod cum tale Flacitum | 
pendet, &6, And is was ſaid, That F.N.B. 43.g. agrees 
| with this, But a man cughr to have Þis Prohibition our 
| of Chancery, or the K;ugs Bench, upon ſurmiſe that he'is 
ſued in Coxrt- Chriſtian for a Temporal Cauſe, and the 
2 Ed. 4. 11. 6. wascittd, _, ee 
if To this ir was anſwered and Reſotved by Cokey chick 
Juſtice, Warberton, Daniell, and Foſter, Juſtices, Thar the 
Common Pleas may award a Prohibition, though no 
Suic be there pendcnr ; for it is the principal Court of 
Common Law for Common Pleas, ©uia Communia Ple- 
cita non ſequantur Curiam noſtram , as it is EnaQcd by 


Pu 


Maena Chirta, thirty times confirmed by Parliamid 
Z then if the Eccleſiaſtical Judges incroach upon the FuRil- 
digion - of the 'Common Pleas, there the Court ſhall 
Grant a- Prohibition, and chat withour Original Writs 


for divers Cauſes 2 | $ 
I. Bccauſe no Original Writ ifluing our 'of Chance- 
ry is retornable znto the Kings Bench or Common Pleas, 
bur is directed to a Judge, or Patty, er both, and is not © 
retornable. And upon contempr of the Prohibition, che =; 
Chancellor may award an Attachment; retornable eicher Y 
' in the Kings Bench, or Commoen Pleas, -which inſuch 
» Caſe is bur a Judicjai Wrir, And if ſuch Attachment be 
retornable in the Common Pleas, &c. the Plaintiff in 
the Declaration' ſhail make mention of an Original in 
Chancery, and of the contempr, 8c. . as appears in a no- 
table Prefi.lenr, Fe LO 
2. There was great reaſon that' no Originial Writ 
of Prohibition ſhall be retornable, for the Common= 
Law was a Prohibition in it {:If,- and incroachment up-  * 
- oenit incurred a contempt, and: with this agrees our 'Y 
Books, 9g H.6. 56. And there "tis held, Thar the Stature 3 
of the 45 Ed, 3. and the Common. Law alſo was a Pro- _ . 
NN hibjition 
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Langdale' 5 Caſe. 


 bibicion i inic ſelf : and rthusthe Rule of the Book, 19H, 
6.54 ſo jsir held io $R, 2. Title Attachment Sur Pro- 
8þ:t201 15. 

Note, By Clopton a Sergeant, ac the Cammon Pleas, 
Thar if a Plca be held in Conrt-Chriftian, which belongs 
to che Court of che King, - withour a Prohibition in fafo, 


rio; Duodfuit conceſſum, Bc. Regiſter. 77. Eſtrepement , 


Precipimus quel. inbibeas, &c. F.'N. B. 259. Regiſter 


112.. A Conſultation is as much an Original, as a Pro- 


hibicion : : And che Court hath granred a Conſulcarti- 


ON, &r99 Prohibirions. Oui habet juridifiienem abſol- 
wendi, hahet juris dickonem Iigands. 

_._ There are ſeveral ſorcs of Prahibirione ; one ſort with 
his word - poqgtes vobis,and Lerters. in Narure thereof, 
* asSapoſedeas. And InjunRion is. a Prohibition ; and 
 Priibicion. of Waſt our.of Chancery, &c. 

Expreſs Prohibition arc in rwo.manners ; the one, 

faunded upon a Suggeſtion; rhe other, upon Record * 
| Upon: oy go where Plea is pendentyand yer che Sug- 
| geſtion-i5 the Foundation ; but -ir is founded upon Re- 
 Card,whereno Plex. is pende nc 2 for Prohibirions found- 
| EduponRecord, Ne admiftary ought to recice the Plea 
 _ pendent. So a Wrir to the Biſhop P30 adenir a Clerk; is 


| _dency of a Pla or nor  pendencys it is not nioterial. for 
cy of the Plea thiay pive a priviledge to 


1 Suit ; berween which there is-grear diverficy. 
2 2. The Protibirion,where Plea is 


gls Judicial upon Record, for ic is a Collareral Suir. 
=_— 7 If ihe Commoen-Pleas cannot grant a Prohibition, 
without a, Plea: pendent,, then che” Kings - which onely 
- holds Plea. of Common-Pleas by ſecond means cannor, 
But inaſmuch ax the ( ommoen-Law. is inſtead of an @ri- 
ginalzas hack been: i Couru _y grant it, 


4-l0- 


Lib.t2, 


" che Plainciff ſhall have, an Arrachmenc upon a Prohibi. 


- As to the pen-. 


> by £00 JuriſdiQion co che Courr in a Collate- 


ents is: no pros 


 quare non admiſſit , 4 Ed. 4. 37. tor not delivery of a 
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' Lib.t2. Langdale's Caſes &&zy 


4. Infinice Prefidenes may be { fhewn of Prohibition 
outof the Common Pleas, without recital of any Plea. 
pendent : And trye it iss That it ought to be, if the 
Court bath not Juriſdi&ion to grant any without Plea 
pendant; every petty-Clerk of the Common-Pleas ſhall 
have by his Priviledge a Prohibirien without Plea-pen= 
dent, A fortioris the Cemmon Law it ſelf may probi= 


bire any one, 4 Ed. 4. 37. 37 RH. 8.4. 


5. A Prefidenc is 1n the 22 Ed, 4, where a Prokibi- 
tron was granted, for that the Plaintiff might have a 


' Wrirof falſe Judgment at the Common Law, The 


Record and Report agree, the words of the Record | 


" RICs | 


f 


6. That Officers and Clerks as well in the Common. 
Pleas as in the Exchequer, &c. may have by Privileng 
of Court a Prohibition without Or:ginal, a fertiori, the 
Law it ſclf ſhallhave greater Priviledge than an Officer 
or Clerk, and to enforce the party to © bring an Aion, 


- will bea means to multiply Suwirs ro noerd, 4 Ed. 4.ſol, 


37. every Prohibition is as well at the Kings Suit, as 
at the Parties, 28 Ed. 3.97+ falſe Latin ſhall nor abate, 
ner excommunication in the Plaint is noPlca, 15 Ed.3. 


 Tivle Corrody 4. 


fn 


Note, Though the Original cauſe was in the Kinzg 
Bench, for Corredy Excommunication is no Plea in dif- 
ability of the Plaintiff : Vide 21H. 7. 91 Kilwa 6. 


Libel in rhe Con tron Pleas, ke ſhall have a Prohibition 
by all rhe Juices. So upon 2 Ed. 6. cap. x3. See 
In. | 


33 H. 6. 34. An Attorney in the Palace affaulted and 


 menaced, the Court hail rake a Bill and inquire of its 


4 Ed. 4. 36, 37. Statham Prohibition 3. 

Probibut.on ſuper articulos, title Prohibition, pl. 5. gives 
a Prohibition before, Scil. coram Jufticiariis noſtris apud_ 
Weſtts,, Vide F.N. 2. fol. 69. b. in a Writ of Poze 5 


Regiſter 


Regaſtey. 1ndic. coran 7uſtict ;s moſt i cs apud_ 1 reftm. 3s the 
.Comman Pleas,  F. N '®. 6; 4 d, 38 Ed. 3, 14. Statute 
aEd. 2% cap. 1 3. Hales Cale in-o:y Repeis. Many 

4 oh bicions Wcre grantcd inthe Kings Bench, becauſe no 
- Wric of Ercor lyes bur in Plainr, ; 
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Robert makes Caſe, Mich. 6 Jac, Regis. 


Mich, 6 Za. Rot, 639. Robert Knkes Genr, broughr 
the S-atute of inter 13 Fd. i, againft 


5 he pda of rhe Hundred of Puernh :m_in-che Coun-' 


Plaincift ion, art Hitcham the 22d. of Nov. 5 Fac, 
- allaulced rhe Plaintiff, and robb<d him of 25 1. 3 5. 2.4. 
. ob. andihac he inamcdiate! 

| 22d, of Nov. at Foplaw and Marlow, the next Towns to 
Hitcham in the Ba County, mads H e-and Cy, &c. 


tae purchaſc of the Wrirzviz, the x9 of F:by. Ars. ar 
_ Parney in Cop. pred... the Plain ft cl Sir William G r- 
_ rard Knight, then Juſtice of, Peace in the ſaid County, 
and living next mo ſaid Hundred, being examined upon. 
% Rath accarding, ro che Stat uic 27 El; Ro the Plainriff 

upon bis Oath ſaid, He knew not the Parties who rob= 
d him; atid fince the ſaid Robbery 40 dayes are paſt, 
andthe faid Inhabitants of | Burnham have not made him 
any amends >. nor the Bodics of -the Fclons, or any of 
1 have 1, bur ſuffered chem ro cope; z to-which 


"And the Tory oave a ſpecial Verdids 
und that the Plaintiff was. robbed, and-made Hyc- 
1 as a ts and found overs Thar th Plajaciff 


d upon his Oxh in cheſe. Enz1.h wards, viz, 'That he 
t IT Ady 9th <P; be Nov. 1604, ridbig undey Hircham 
'0, » Ov, was then and there jet upos by CI, which 

he 
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y after the robbery, the ſame 


nc d after the ſaid Robbcry, and within 20 dayes before | 


| 
| 
| 
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.peſt happened, 
were in danger co be drowned, if a H qt 


their Remedy upon the fur 


Scarure 27 ad 


ourt. 


In an ARion of Ir cſpaſs broughs by Meeſc for 
Cacker, and 113 1. taken and carrycd: away; "he C 
was, The Ferrtyman of Graveſead cook: 47 ' Pallewge 
ince his Barge to paſs to London, and Manfſe \ i4s' one of 
chem; che Barge being upon the Warer, ' a great Tem= 
fo that he B Barge and #11 che! Paſſengers 


and other. 


ouderous things were-not'cal 
was Reſolved per totam Curiam; That in a.© 
for ſaving the Lives of the Paſſcngers, ic was lawful” ts 
the Defendant, being a Paſſenger ro caſt the Pldineift® 
Cazkec our of the Bt WIE whar was in it 3/'for" "gy 
quis oþ tutelams corporis ſui fecerit, jare- id f pidetnra 
Upon the.ſpeciai matter pleaded and Reply, Pefimiria 
ſua propria abſque tali cauſa z the ict [day'of thes Term, 
the Ifſue b:ing trycd, and ir was: proved direRtly, Th 

rhe Men had been drowned, if the chingsbad wot- 
caſt our.; ThePlainifwas N ſul, - : 

Rc/alved alſo, Thatchough ie Ferry=man 
Tharge che Barge, yer to = the Pafer pers” Lives 
ſuch a Neceffity, it is lawful for the. Pafſe: 
the things our of che Barge * yerthe On 


if there was no ſurct oe. bur che nger 
he AR of God, then every orie mth bear Th 
for Intereſt Reipub, quod himines corſeru 
23. Bull, &-c. 1% H. v.15. zTH.8. 'Dyex va 
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det- Roy. 


To.c, On Suxday the to, of Nov. in this Terms. the 
wapoy Complaint inade by Arche Biſhop 
1cftion was made of what macters 


LY 
oI 


caEcrning Inherrxance,. 
t rerigined in fome Court 


Kg ni | Juſt £c, 20 H. 7.7,4. by 
irs in our Bookes,' 2 8.3.9, 21 H.7.8. 
by 1 ze (his Was 
So in the Kyzres Benth ; 
gment, And *—s commonly ſa:d 
ts alway $ pr fer.tin ourtz and 
2006T Be } ſuc - £ nd 3p ears by rhe 
aments 2 Ed:3. 6.97 3464. 3c. t. Thar nei» 
| al, nor. by the livle Seal, Juſtice 
| -cannor take any Cauſe 
and dementupon it ;- but 
ay ſtay it, as appears 11 H. 468. 
ed the Kingy that no King airer 
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© Lib.t2; Prohilitions ael R0Y. 65 
the Conqueſt, ever afſumed to himſelf, co give Judgmenc 
| in any Cauſe whatſoever, which concerned the Adminia 
ftration of Juſtice within the Realw, 17 H.6.14- 39 Ed 
F 3. 14. the ming cannot Arreſt any man, 1H. 7. 4s 
Huſſcy, chief Juſtice, Reporcs, being Arrorney to Ed. 4. 
Thar Sir obs Markham, chief Juſtice, ſaid ro Ed, 4+ 
That the King canner Arreſt a man for ſuſpicion of 
| Treaſon or Felony, as his other Leiges ray. And ic was 
greatly marvailed, That the Archbiſhop durft inform 
— Þ the King thar ſuch abſolure Power as aforeſaid belon Z6@ 
ro him by the Word of God, Vide 4 H. 4. cap-'#% 
meſtin, 2. Cap. 5. vide le flat. de Marlbridges cap. 1. 
ſtat. de Magn. Chart. cap. 29. 25 Ed. 3. c. 5. 143 £6. 3 
C. 3. 28 Ed. $6.3. 37 Ed.3.c.18, vide 17 Ke 2. 6X 
Rotulis Parliaments in Turri aft. 10. A cottroverſy of 


# 
a 


> 


Land between Partics was heard by the Kings and Se 
———- refice giveng which was repealed, becauſe ir did bel 


to the Common Law; Then the King (aids That tl 
Low was grounded upon Reaſon, and that . He and Others 
had reaſon as well 2s the Judges. To which it was at 
ſwered by Me, That true it was; God had endued bis Mg- 
jeſty with excellent Science, but his Majeſ!y was not learned 
tn the Laws of England, and Cauſes which concern the 
Tife or Inberitance, or Gands. sf. his .Subjetts, which. are 
wot to be decided by aatural Reaſon, but artificial Reaſo 
and Judgment of Law ; which Judgment requires lang 
Study and Experience. With which - his Majefl 


* bs, 


greaily Offcnded, «nd ſaid, Then be ſhould be maer the 
Law, which was Treaſmn to be ſaid 5 To which 1. ſaid, 


| thar Braffor ſaith, 9u0d Rex non debet ofſe [ub bomine, (all 
| . ſub-Deo et Iege. as ee 
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en A 


Mich. 8 Jacob, Regis, Robert's Caſes 


Inchis Term, in.the Caſe of one Roberts, a Pr 


he; } had & At va. E; E ed iti y p : ; WE. "of. So We _ | | 
#1 had becn gramced ina Caſe vpon SubſttaRion of 
=”, Fs _ Tyihisy 
| | « Re Ob, 
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x upon ſurmiſc, that the Plaintiff bring Dcfen- 


*Jant in the Spiritual Court, had buc ove Wirncſs there 
0 prove his Demilc 26 which the Court ſaid, That fings- 


* garls *f 

\Fibirtog'in rhe ſame Caſe in Hill. 3 El: tn Ban 6 Regis. 
[Ir was Reſolved by Coke, chict Juſticc, Et toram Curiam 
- F# Communi Banco, that Conſultation ſhould be granced 
_ © for divers Reaſons. | 


o 


ars by the Regiſter, fol. 5, that ir is puc for 


©” 4. Trappea hat 
"a Rule, Luod non eſt conſonum ration, quod cognitio ace 
* veſſorit in Curia Chriſtianitatis impediatur, ubi copnitio cau- 


I 


p * 


"wich chis agr.cs IR.3.4- 


** -*2, If ſuch a ſutmiſe ſhall be. allowed,. then in every 


: &*. MX 


' = Cafes for meerdclay, ſuch a ſnrmiſe may be made. And 
b-. when rhe ſpiri- ual Courc hath Juriſdiction of the prin 


"Wanci 
ORs SES NEED 


Je principals ad farum Ecclefuſticam wſcitur pertincre; and. 


eipal Cauſe, chey dere: mine the accefory 2: Bur it was 
obj:Qed, Thar if A. claiming a Leaſe by B. of a ReQo- 
"I,  Libels for ſubſtragion of Tythes, and the Defcndane 
<pleads 2 former Leaſe made by B, and C.” and the De- 
-iendape hath bur one Wirneſs in the Caſe to prove the 
foraxer Leaſe; if no Prohibicion ſhall be granted, the 
*Deteadamt ſhall be charged. And if C. ſuc him. upon 
the Scaruce 3 Eg, 6. the teſtimony of one only ſhall be 
*then: ſufficient, and fo he ſhall be twice charged. 

**: To which ic was anſwered, Thar firſt the fault was 
anc Defendants, that he would nor ſer forth his Tyrhes, 
| "and hen he hall he charged whoſocver rakes them. 
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10w of -ſuch'a proof. - Bur if a queſtion ariſe upon cone 
ruion/ of a Sc 

| ſurmiſe of:it, a Prohibition lies, ; = 

And Coke, chief Juſtice, cited a notable Judgment, 

aſch.. 35. Elix. in Banke le Key. Fuller brought a Pro- 


. 


COUunre « 


bff;s is not allowable 2 And upen ſtght of a Pro * 


e Eccicfiailical Court will o_ one good 


aruce, and the Ecclefiiftical Court will 


Iubirion againſt Clements, and wiakerd ; - and Fuller 


| bom inthe County of Norfolk, and lib 
' ments before the Biſhop of Nor 


the Arches, and there Claims the ſaid Foals” "a | 


_ Fuller demurred, and his Council objettd, 


$6: that himſelf: Was Owner of rhe Reddory of. o 
On l, for fa; 


KraQion of Tythes;ſzil, Whear pendent 
kard intervening prointerceſſe fi 0s made dra! a 
againſt Fuller : 

x. Thac the ſaid ReQory was impropriare ro the . 
naſtery of indling, and by difſolucion thereof, 'ca 
KH. 4 and conveyed ic by mean Dilſcene to | 
Elizab, who by Leners Patents granted” it co Mis and? 
Hall, who cnfeofted Bezome, who let it rowiskard tor four” 
years ; and upon proot oof f his allegations ; in fin "Sen= 
tence was givenagainſt Full 1, and ſeveral Coſts given: 
to Clements and Wiskard : Fuller appeals te the Court 


} 
» 


$3 


carueto 


4 | 


of 


Halls being ſcized of ir, who by his Decd x 
ſame ro Sir Etward Cleye, (b:tore Boxames. Feoffmier 
and that Sic Edw:rd did enfeoff Fuller, and offeri 
prov2 the Decd m de co Sir Edward by one ſole 
which che Ecclcfia' tical Court wouldr nor allow of. 
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ridp nord us * The Define 4s pooh a4 ; Iraric 
leaded, Thac Fuller proved the Aiten'y ' = * » 2 
Clere and Mouſe, hur could nor ' prove Livery T, | 
Seifi according 10 the Thecdz and that therefore Sen. 
rence was given without char, chavrhe Jud; > 1 prot : 
; upon. 


admir the proof without other Wir fi 

xr. That widkard pleads matter dererminable meerly at. 
Common Law, viz, Letcers Parenrs,” &c. and 'on che 
pre part Fuller Claims an Eftare in rhe tt by 
comeey yance at Common. Law 2 And the Queſt tion in a the 
c Beretta bei bring ath'the beſt Eftare in 

eReQor is ought ro be_ tryed by he 
Law, for ds the TS of the ibjeR. 
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BUNOP, and His. Ct peue ſhall bind ; 
EPA» BU: thou wr ch iffucs arg in their nature Trya- 
© ro BEonantical Cours cul nazery its then (thac | 
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d be decerminc od by he fe ge he Law: And in this 
ule matter! Foy $n as if 2 Redory be grgn- 
red by Decd with all Tyches, &c. bu no Livery is Made. 
'the Tytb als with any Livery; this a queRti= 
ono be decided by the Judges of the Common | AW 3. 
od quiſque nauit in hec ſe exerceat. 
3- Ic was objecteds That Widkard was a meer ſtranger 
d che Suic, and all his Allegation is Temporal ; and 
ae 1 is « 


<-.Ir way Qbjc&cd,Thar Fulloy au bur one Wirneſs ta 
oye the delivary of the Deed, and in the Ecclefiaſticall 
aw {n Tf et nullus Teftis, for which cauſes it was 
xayed the Prohibition mighr ſtand, 


- Tawhich ir wasanſ;: wered by Sir Chriſto pher Wray, chick 
uikice be At nd totem Ciuriam » to the firſt Obj:Rion,g 


the ag ging! bclangs to the Eccl.fiaftical 
rerminarion of all thar depends on it be- 
ongs tothe lame Court, though rhe macrer be rryable ar 
Laws Out 1 where the ty marcer Þ: wy > ro the 
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c Law «all write ro \the Judges of the Eccle- 
As in ation 
pleaded in the D D:mandanc, 
_— this (hall be erycd by the 
Soing Dare 


k | 4 x = 7 
4 G .  _.. * ye ic: 


WSIGE O6 Bot wang ) ſuch Fecle aſtical marrer (hall 
ne ns was objefiec op Sea | | re de drtieulh Cleri, 
P- 2406 ce Tamentate peiſene pecſoute ad bene 
afticum pertineat examinatis ad Tudicem Eccle- 


fiaſticum 


_ Lib. Wi 


ſtr oPger Caſc co maintain a Prohilbicie | 


es 


. on Corſulcation wich wen learried "y the Liv TOY 
give Sentence accarding to. Law ; rhis1 15. well GON, 4 Wo 


OW > 0 NEE: Ne 
p , 


25 +4 17 24 3. 5. where Bitare ly is Vlad mn of 
Tenanc, and one who is a ftratger to che Writ, 'wito are 
S ters. Vide : . - 3. Trial $g. Where the. Penal 
doth alledge B:[tardy in hinifalt, and rhe” Denahghs 
doth aver 9 Malien Vide 29 4([. pl. —« -Elix, Dyer 
226. 238. If the iffuc b: [re (£2 

_—_ whichis Sp va al; cas | 

trye Vige 9. H. 7. 
tg kan be alladped'? im a ftcanper 
this hall be pt by rhe O: bg AU appears 7 "4 0. 
98. 6. in Dycr. & ſim dia. | En 
2 Fothe ſecond ; anſwered and eefotved Rs it aſh 


no 4 prapan ought to jp iryel bar 3 he Kc 


NY. 3-, As.to the third, hs ad That! by 
cal Law a ſtranger may Sm _ 
when.they, have JuriſdiRio 
a Suite, we ought nor ro queſtion their pr 
leſs hey gee hr ſens > and ny. 
dreffcd al. ; 

+. Pet the ay 4 
Thar he hath buc one Wit 
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Treatiſe of the High-Commilſſioners TOs 


OOO OO OB un__ Tl woo Uocowaor_cwuwaocaccucc 


 heficin Parlianyent, which cannot be before the] Pailia- 
| his Writ may by his Sypcrſedcas be counterm 
-wavcd it, or ſubmirtred to his Fines : And 


and none: can be comvaictdd, | for miſdamcance 3 i Courty 
unleſs che Courr be of Record. 
nor.appear by che Return what that Coure | 
was , which | is mca5) #7 and upon this, upon good 


TIES were $I Term =p 


on, the was Bayled 

@ed for einer pe id ce avg d a Haveas 

2 on , Ks, and: were remanded for this, thar Tr Jioh»Com. 
ioners have Power ro commir for Hereſy. 


The Lord CG Caſi w | ; * 
In the Parliament a Queſtion was moved by the Lord 


of Northampton, Lord No - Scal, in the Upper- Houle ; 
That one Edward Nevill, ather of Edward Nevill, Lord 
of Abiergavenny, which now is, in the 2 and 3 of: Queen 
Mary, was called by Writ co Parliament, and * ed ><for 
the Parliament 2 If he was a Barenor no, and ſe oughe- 
to be named, was the Queſtion. And it was © © 
Reſolvel by the Lord' Chancellor, the rwo chief Juſti- 
ces, chicf Baron, and divers other Juſtices rhere pre- 
ſenr, Thar the direQion and delivery of the Writ did 
Not make a-Baron or. Noble, ..untill he. did come to the 
Parliament, and then fir according ro the Gomn 12 
ment of the Wrir, for untill thar, che Wrix did not takes 
its effeQ. Andin the 35 H. 6. and ocher Books, he is 
called a Peer of Parliament, which he cannox be, unrl 


ment begin. And the Command of che King by ſuch 
anded, or 
Edward ' might have excuſed himſelf, ot 
N one is 


4 


elſe rhe ſaid. 


called by Wrir co Parliament, the Order is, Thar he be 


*pparelled, in his Parliamem Robes, and his Writ is 


CF: 


- <p 


Gerlin's Cafe, Libre.” 
pper.- ©:Houſe, and he bronght bus 


openly read in che Qt 
his place by Two Lords..of Parliament > hd then he is 
2c djudged in Law, Inter pres Regis, ut cur oli Senntores 
cenſs eligebamtur, fic Baiones apudl nos Lakin; pg ti 
per integran Baronan .terids ſus; teneb:att, frue 
7 litum et terts'm part ens | uni's Feofli malitis, re wy. ou 
romputo ad 2.0 1. oc. $0 that by this appears, Thac eve. 
y one who hath an entice Barony, mazy Have of right a 
Writ to be ſummoned to' Parliament; and with thit 
gree our Books unz veces Thar none can fi: in Parlia. 
ment as Pecr of the Realm, withour macrer of Record, 
3SH.6. 46, 48 £d.3.30.b. 48 A[.pl6. 22 4]. pl 24 
Rexifter.2 37, bur now none can be ſummoned to Paclias 
menc by Wrir, without the Kings Warrant under the 
Privy-S:al ac leaſt, Bur if che King create any Buon 
by Letters Pacenes under the Grear-Seal to hitm and his 
'Kirs, or tohim and to his H:irs of his Bady, vr for 

ike, Sec. there be is a Nobleman prefently,and he ouzht 
to have a Wric of Summans to Parliament of Courſe, 
nd ſh41l be rrycd by his Peers, if, &c. 

| Richard che S'cond oreated Fohr Beauchanyt of Holt, 
axon of Kidderminter by Lerrers Parents , dared 10. 
Offob. eleventh year of his Reign, where all others bc- 
tore him were created by Writ, 


| Tein. $ Jac. Regis. Oldfeld and Gerlins Caſe. 


In rhis Term Thomas Olifield came our of the Duchy 
Courts and before he came inco weſtminſter- Hall, with a 
| ail » Nabbed one Ferra- 'g1 Juſtice of Peace, of which he 
dyed. And if Oldfield ſhould have his right hand cue off, 
was the queſtion before the two Chief Juſtices, chief Ba- 
nn Walnefly. Warberton, F ofter, and divers other Juftices, 
And it was Reſoived,Nozfor i ic ooght to be ini Weſhwinter- 
_ Hal $e Cuertts, -aS appears, 3 Elix. _— + 
EL 3. Title Cores. 280, And | « Brefident was Chew 


= 


<6 s{d and Gerlin” s coſe. 75 


Pe 9 > Elin; 2 i Baxke le Roy, where one Robert Gcrlin 
{more one in White- ball, fi m_ in the Courr of Requeſts, 
and was Fined, and Ranſomed. But if one ſmice anv« 
ther before the Juſtices of Afſize, there his righr ' hand 
ſhall becur off ; as appears, 22 Ed.3, fol.13."& 19 Ed, 
3. Title Judg ment. And one Bellin ham, 2 Jac. in Weſt- 
minfter-Hall, Seleceihns Curiis, with his Elbow and Shoul- 
der, our of malice juftled Anthony Dyer of the Templezthar 
he overchrew him, and ſpurned him with his Feet upon 


the Legs ; bur ſmore him nor in any other Rt. 
And yet it was held, Thar his. right hand (t 


oft, &c. upen which Bellizeham was indiQed in Banke le 
Roy; and afrer got his Pardon, 
A Caſe was pur to all che Juſtices of England, we 
The Biſhopricks of Waterford and Liſmore, origioally twe 
Biſhopricks by lawful Authority, in the rime of He. 
were -5c67P _ the Chaprers yer remain ſeveral. Aficr 
which Union, the Biſhop alicned Lands of the Sea of 
Waterford, and alſo of the Sea of Liſmore, with conficmg- 
rion of the Chapter of Liſmore. 

'1- The Queſtion was, Whether ſuch AJjenations are 
not voydablc by the Succefor, being with the es a 
tions of both the Deans and Chaprers. 

2: The ſecond; Qu:ftion was, Whether the 
might avaidſuch alicnations by ſcizurcor elſes 


The Juſtices demanded a View of he Union, a which 


ir was anſwered, Fhat it was not extant ; then was ic 


Reſat.ed by the Juſtices Thar inaſmuch os the Uſage 
hath b:en $2 the {11ion, thar the ſeveral Deans' and 
Chaprers have ſeveraily mide Confirmarions ut ſupra 3 
it Gall be intended, that the Union notwithſtanding y 
yer for avoiding Confuſion, and in reſpe& of rhe remore- 
_ Neſs of the Deans and Chapters, chat Eftares Qs jall 
be [everally confirmed as before the: Union, and then {| uci 
Conf marions ſhall be good, for'in ſuch Caſe, us & 
Conventio vincunt Legriny 5o Ed, 3. Title 4 


xe. Sokex hams 
Ri. 2: Fitle Gyats, 27 Hl 8, Dyer 58. 12 Flix, Drg3 HS 


3. Th 


; of». Sh Temas. Reſolved, That upon a lawful "A 
" made,  wich-Coofirmarion of the Dcan and Chaprer, no 


- Ic was i Reſelucd by che two Chief Juſtices and divers 
ether Jultic SAT A Commitree before the Lords of Parlia- 
" ments concerning the Authoriry of a Convocation. * 

.1.. Thara Convocation cannot aſſemble, withour the 
"affenr of th: King. 

_._ 2. Thar after their Aﬀembly, they cannot confer to 
' Conſtiture avy Cannons, withauc Licenee d.{ Roy, 
| 3+ Mg upon Conference they conclude any Can- 


: 


>, 


non a [4 hey « Cangot ex:cure _ of rhem without Royal 


4 They canoe execute any 5 Royal affent, bur 

wit theſe Limircations. 

- IT» That they be not againſt che Kings Precoga» 
Civ, 

2. Nor againſt te. Common Law. 

. 3+: Nor againſt Scarure Law, 

= Nor againſt any Culom of the Realm : And al 

wit pears by 25 H.8. cap. 19. Ig Ed. 3. Title Luare 
s aamuſet 7. 108. 7. 17. Mertons cap. 9. 

.2 H. 6. 13. A Convocation may make Conſticutions 

to bind the Spiricutlry, becauſe they all in perſon, or 

Ly FREAMLInIon,, are preſenc, bur not the Temporali- 


"22 E4. 4. 47, The Convecation is Spiritual, and fo 
.arc all their Conftirurions : Vide the Records in Turri, 
_X8H.8. 8 g4.x. 25 Ed. 1. 11 Ed. 2. 15 E4.2. Pro- 
hubitio Regis ne Clerus in Con ongregatione ſia, &c, attemptet 
contra Jus ſeu Coronams. ec. by which ir appears, they 
cando ating: againſt the Law ofthe Land,or the Kings 


Cafe 


Eib.12. Caſe of Pirdsy, © 
rr rr nr mms 


1a this Term che King referred the Conlideration' of 
Lerrers Parencs of the Lord Admiral of England, to the 
two Chiet Juſtices, andthe Chief Baron ; whether | by 
the ſaid Letters Parents the Goods which Pirates ſhould: 
rake from Ochers by Robbery and Piracy, did paſs to the 
Lord Admiral or no. And upon Conſideration thereof, 


- 


| Kt appearcdto us, Thar he bad Boxa et Catalla Piratorims 
and .alſo Bono <«t Catalla depredata 5 Goods robbcd from 
others, which did not paſs tor two Cauſes, | 
22. It cheKing Granc Boxa et Catalla Filonum, the Pa= 
rencee ſhall haye the Goods and Chatrels of che Felon 
himſelf, but not the Goods and Chattels which the Fe- 
lon ſtealerth from others, E: 3 
- 2+ The Goods caken from Others, the King cannot 
Grant z for it appears by the Statute, '27 Ed. 3. cap. 8. 
St. 2. That the Merchant &c. fo robbed ſhall be recei= 
ved to prove that the Goods/ and Charrels beleng ro him' 
by his Cocker, or other lawful Proof, &c. the ſaid Goods 
ſhall be delivered without any Suit at Common Law. 
Bur it was Reſolv:d, Thar till ſuck proof be made, che 
King.may ſcize che Goods 37 for Goods, of which the pro= 
perty is unknown, the King may ſeize ; And if they are 
bona peritura, the Kinz may ſell them, and upon proef, 
&c. reſtore the value, ' Andthe Owner is not limited ro 
any time by che Sctature 31 H. 6. Cap. 4. 2 R. 2. Cap. 2. 
13 Ed. 4.9, 10, 2 good reſolution of the Juſtices, and 
the Regiſter 179. F. N. B. 1t4. when a Subje& of the 
King Tonlled beyond Seca ſhail have a Writs &c. fer to. 
take Goods within England, &c. Pp 


x 


i 


_ Cafe 


Caſe of $imony. Tran, 8 Jacob, Regis, 
' ; Ie was agreed 'ad menſam, by all the Juſtices and Ba- 
rats in Flee ſtreet, That if the Picea for any , Money 
ceſenc any Parſon to a Benefice with Cure, Ke, chen 
very ſuch Preſentation 8c, chereupon are void, hou ugh 
hePceſencee be not party nor privy'co'ic ; forthe Staruce 
Krends ro puniſh ſuch wicked avarice, and gives the Pre- 
Ira OY Queen's Andthis per verb Status pen- 
1 10uUg! againſt _ Parrons, 


| Proclamations. Mich, 3 Jacobi Regis. 


On Thurſday the 20th. of Sept. 8 Regis Jacobi, 1 was 
ſent for to arcend the Lord Chancellor, che Lord Trea- 
ſurer, Lord Privy-Scal, and Chancellor of the Dutchy ; 
the Atcorney,. Solicitor, and Recorder being preſent. 
ions. were moved to me by the Lord Trea- 


| 3: Atthe King by his Proglamarion may prohibire 
ew Buildings in and abour London ? 
zc King may prohibire the making of Starch of 


The * Loop ſaid, Theſe were preferred to the King 
K* tal ices, and againft che Law and Juſtice; To 
gr Ankwored, Thar he will conferr with his 
ouncil and | Judg does, and then he will dothemt 
"To which Lanſwered, Thar theſe 

Ir "pe orrance, did dcfiee, thac 1 mi 


my Breth cn tne d $3 To which 
ages Bery Pickle hea firſt a Com- 
Nencemen! _ that he would adviſe the Judges to 
anin in 2 | ache Kings Prerogarive, and where there was no 
*reladents £o leave itto the King ; : and all — ; 
_ 


ueſtions be= 
ght have 
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Lib, nn. 


| 


| - To which 1 anſwered, Truc 


—— "om 


 Protlamutions, T5 
thould be neceffary ro conflim che Kings Pteroger 


we 

nee it is, Every Prefident tal 
a Commcnccment, bur when Aurhority and. Preſident is 
wanting, there* needs grear Conſiderations befote'” any 
Novelry be* eſtabliſhed '; For I ſaid, The King canno 
change any part of 'the Commor-Law, nor create afy 
offence by his Proclamation 2 Bur I defired'ro Confer. 

wich my Brerchecn, for Deliberandim ou STarM6- 


rech ef d:#, queen! 
endunn oft (emel 5 To which Mr. Sollicitor ſaid, Divers 
Sentences were given in the Star-Chamber upon the Pro- 
clamation againſt Building, and that Thad given Stn» 
rence agiinft the ſaid Proclamation $ To which I at 
ſweree, ' That Prefidenty! wete ro be ſeen, and” Confide- 
ratio's ro:be had upon Conference wich my Beretfiren, 
for Melius ct recurrere quam male curreres and Inditments 
conclude, (nt lepes &f ftatuta, never contra regiaWPro- 
clamation:m. ' Ar laſt'my motion was allowed, and he 
Lords appointed the rwo Chief Juſtices, Chict Barov,and 
Baron Altbam ro confider of ir. | 9 
Net-, the King by his Proclamation, or otherwiſe, Ccan- 
nor change any part of the Common- Law,Statute-Law, 
or Cuſtoms of the Realmg1r H.4.37.Forteſcue in laudibus 
legum Ang. cap.9. 18 Ed. 4.35, 36, &c. 31H. cap.s. 
01 non eſt lex, ubi non eft tranſgreſſio ; ergo, That which 
cannot be puniſhed witheur Proclamation, cannot be 
puniſhed with ir, Vide le Stat. 31 H. $. cap. 8, Bur it 
a man be indifted upon a Conternpt againſt a Proclama« 
tion, he ſhall be Fined anll impriſoned. Vide Forteſcitts 
cap 9.18,34- 36,37, &c. | SE. 
In all 'Calcs, che King our of his Providence, and te 
prevent dangers, may prohibire them before, which will 
aggravate the Offcnce, if ir be afrerwards commirred - 
And as it is 4 Grand Prerogartive of the King to vole 


Protlamarions, 22 H., 8, Proc, B, yer we find | 
dents of Proclamacions utcerly againſt Law and Reaſon, 
and therefere yoid's For Que contra rations Juris 8s 

EY treducnte 
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Probl tions. 


Lib;12 
OPT, An. AR 
"Liccaſe raiders ro "2 cons Ze in London, 


we ad. prox. Parliament. which was againſt Law, Vide. | 


| COLT DALIAN 


as made, Thac all Iriſh ſhouid depart the Realm .be-. 
re the Feaſit of he Nativity ; this was in Ferrorets 


3 


; Fn ; Lo =1 id, 77. Anzo Dom. 21546. 37 H.2. The 
ſhorehon! s, vulge Stews, were ſupprefied by Procla- 
IN, and ot Trumper. 


che two Chief Juſtices, 
Conference be.. 


he King by his Proclamation cannot create any. 


I 
alter - 
| And the Law of England 1s divided into 
1 x. Common-Law, 2. Starute-Law. 
tom 2 Bur the Kings Preclamation is none of | 


© Reſaled alſo, That he hath no Prerogative,bur what 
he Law of the Land allows him ; bur he mry by Pro- 
lan a;ouh  admioniſh his Subje&ts, thar they keep the 
- 237 2ran ro be infli&cd by Law, &c. 
_Lallh Offence be nor puniſhable in the Star- | 
henber Probibicion by Proclamation cannot make ic 
| ble there. . And after this Reſolution, no Pro- 
impoſing Fine and PEPE was made, 


1322» 


Dt 


Mich. 8 Jac, Regis: Probibitions. 


Wu 
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y, where he ought. not 


» doth 1 ner fac A Protibizion, bur” remains 
exca.nmunicate 


[3 W-+ of ' 
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 Lib;12, Prohibitzons. 


e&conimunicate by 40 dayes, and upon' Certificate in 
' Canc, is takin by che Kings Writ de excommunicato caps 
endo ; no Prohibitien lics in this Calc, becauſe he is 
taken by the Kings Wrir. Then it was moyed whac re- 
medy the Party hath, who is wrongfully excommuni- 
Cate ; to which it was anſwered, he hath three Reme- 
dics, BY ns ” | To 
1. Hemay have a Writ our of Chancery to abſolve 
him, 14 H. 4. fol. 14. and with this agrees 7 Ed, 4- 
> = | 
” When he is excommunicate "againſt -th: Law of 
this Realm, ſothathe cannot have a Writ de Cawu''one 
admittenda, then he ought Parere mandatis Ecileſse in ſor- 
ma Furis, i, e. Eccleſcaſtici,where in trura 1's Excommunt= 
catio contra jus & forniam Jurisgi.e. Communis Furis : But 
if he ſhew his Cauſe ro the Biſhop, and Requeſt him 
z afſoyl him, cither becauſe he was excommunicate afrer 
the Offence pardoned, or that the Cauſe did not appear 
in Ecclefiiſtical Cognizance, ati he refuſc; he may have 
an Action Sur le Caſe 2gainft the Ordinary ; and wath 
this agrees Dr; &- St. ih, 2. cap. 32. fol. 119. 
3. If the Party be excommunicate for non e of the 
Cauſes mentioncd in the AR, F Elix. cap. 23. then he 
may plead this in the Kings Bench, and fo ayoid the 
Pcnalties in the AQ. | - | 
Note, It was Reſolucd by the Courr, &c. That where 
one 1s cited before che Dan of the Articles in cauſe of 
defamation, for calling the Plaintift #hs7e, our: of rhe 
Dioceſs of Iondon; againſt the Scarure of 23 H. $. And 
the Plaintiff hath Sentence, and the D:fengant is <x- 
communicared, and ſn continucs $0 daycss "And upon 
Cercificare inro the Chancery, 2 Writ of- Excommunicato 
Capzendo is granted, and the Defendant taken and impris 
ſoned thereby, thar he hall rior have a Prohibition up= 
on the Scaiure 23 H.8, for ne Writ in the Regiſter- ex- 
tends to it ; buc chere 1$2 Writ rhere called de cautione 
adnittcnda, when the D<feadam is raken by the Kings 
G | Writ 


Writ de excommunic 


cellor of a Biſhop in ales; It was Reſolved, 
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clcfiz, and to affoyl a: d dcl.ver the Defendant, Bur in 


- the Caſcart Bar, it docs not app-ar to us Juaicially,with= 


eut Information, tha: the Cicartion is azainſt che forme 
of the $-arnte ; And the Intormation comes teo lare in 
this Caſc, aftcr the Defendant hath perſiſted fo long in 
his Conrumacy, and is taken by the Kings Writ, and 
ja-priſonce, A 


Ir was Reſolyed per totam Curiam, Thar if One bc 
ſucd inthe Admiralty-Couct, for a thing alledged ro be 


done upon the High-Sca, within the Admirals Juriſ- 
diction, and the Dctcndant pleid and conteſs the thing 
done; and after Sentence, the Court will be adviſed to 
Grant a Prohibicion, upon ſurn.iſc, That -it was done 
zſra corpus comitatus, againſt their own conteſlion, unleſs 
at can be mage appcar ©o the Court by marter in Writing, 
or other gocd matter , that this was done upon the 
Land ; for othcrwiſc every one will ſtay cill after. Sen- 
tence, and then for vexation only ſue our a Prohibuton, 
And admenition was given to them that ſu: our Probi- 


| birions, Thar they ſhould nor keep them long in their 


Hands, er uncill they perceive they cannot prevail in the 
Ecelcfiaſtical Court, then co caſt in their Prohibition ; 
for if they abuſc that liberty co the vexatien of the Par- 
ty, we will cake ſuchorder, as in caſe of a Writ of Pri- 
viledge, if the Detendanr k:cp ic til] rhe Jurors are ready, 
&c. it ſhall not be allowed. 
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_ Hill. 8 Jacob. Regis. 
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Iachis Ferm, in DoRor Tye 07's Caſe;who was Chan- 


a OO we, 


ato capiends de parendo mandatis Ec- 


Thar 
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Admiralty; 
| That the Office of. a Chancellor and Regiſter, &&C, 
in Ecclcfiaſtieal Courts, arc within the Starure 5 Ed, $- 
cap, 16. Which AQt, being made for avoiding corrupuen 
ot Officers, &c. and advancement of worthy Perſons, 
(ball be expounded moſt ben, ficially ro ſuppreſs Corrup- 
tion, And becauſe the Law allows Ecclefiaſtical Courts 
ro procced in Blaſphemy, Hereſy, Schiſme, &c., loyalty 
of Martrimonics, probate of Wills, &c, and that from 
theſe procecdings depends not only the Salvation of 
Souls, bur the lcgitimiation of Iflues , &c,. and othet 


= 


things of great Conſequence, Ir is moſt reaſon that - 


ſuch Officers ſhall be within che Srature, rhev Officers 
which concern T<mporal mactersz ihe Temporal Judge 


commirting the Convict only to the Gaoler, bur the Spi- | 
ritual Judge, by excommunication, to the Devil; And 


there is a Proviſo in che Starture for them, 


It was Reſolved, Thar ſuch Officcs were within the 


Purview of the ſaid Statutcs 


Ir is ro be underſtoed, Thar the Juriſdi&ion of the 
Adu:iralty is more antient than Mr. Lambert » in his 
Juriſdiction of Courts, doch affirms which was the time 


of Edward the Third. Bur withouc queſtion; the. Juriſ- 


dition of the Admiralry is more antient; for I finda 
notable Book in - the time of Ed. 1. Title Avyewry, 192. 
which proves it more antientthan Mr. Lambert lpeaks $ 
The Calc was, One bronght a Replevin of his Ship taken 9n 


the Coaſt of Scarbrougn '\#pon the Seas ani carryed into 


Nortoik, avd there ditatned; theplaint of taking in the 
Coaſt of S. which zs no Town nor Place certain by which the 
Paiis my be taken, for the Coaſt contains four Leagues. And 


alſo a thing dene ar Sea, this Court cannot have Cognis 


Zances for this hy es is given to Mariners, Beres+ 
ford, who gave the Rule in this Caſe z The King W.dlss 
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wo HE Lib. 22; 


hat rhe Peace be kept as well uponthe Sea as the Land- | 

* And w: find, | that you come by duc Proceſs, and we ſee” | 
nothing why you ought not to anſwer 3 upon which Book 

I obſer ve five things : 

"1, Thar of chings Joind upon the Seca, Judgmenr is 
given to Mariners, 2d tft, to Admirals, as ſhall appear, 
and belongerh nor to the King*s Court, becaufe noPaiis 
may be taken there ; for where the Paizs or Jury may 
come, the Admiral hath ne juriſdiction. 
4 2. This proves direftly, Thar there the Admiral hath 
Juriſdiftion ro adjudge things done upon the Sea, from. 
whenceno Paz; may come, -And this did nor begin then, 

_ for queſtionleſs ever fince 'there was Trade or Trafhick 
_ (which is ebe Life of every Ifland) there was Marine 
 JuriſdiQion, to. redrefle Depredations, Piracie: Mur- 
thers, and other 'Offences upon the Sev. - 
ct 'Thethird thing is, Thar if part of the matter be 
_ doneonthe Sea, and part in rhe Country, that the Com- | 
 mon- Law ſhall have all the JuriſdiRion., | 
4. The Sea within the Juriſdition of the Admiral, is 
| OY ro be our of every County. 
| fs thing be done vpon the Sea, hors del County, 
© Party my plead it t@ the JuriſdiQion of the 
Courr. Linz) 
 - Anuditisro wit, that in antient time the furifdigion 
| of Admiral was called Maritina Aneglie, and ſometimes 
_ Marinx Anglie, which fignifles the Aemiralſhip or Ma- 
nihip of - England 5 for Marinus is the ' {am= with 
Pandooi©-,' that is of the Scay, and daxardiaey (G- 
is che Adinival or General of che Flect ; anc Os _ 
corruptly Admirall. And anriently, ſorcerimes one was 
. Admiral of all Eng{and; and ſomecime the Office was di- E 
"vided, © And tor this, ſee ex Rot. Patcntium de An. 6 H.3. 
_ de Maitina Cuſtodiend. 29 Ang. ex Rot, Pat. An. 9 H.3- 
3. Pftob. Charta t5 H. 3. 28 7azii, 25 Ell. in 14. Clauſe | 
tn Doiſo in. 18, William I Oe Capitanet's Marinaric 7 
TH. | 


p « 
. * 
% | > | 
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on che High-Sca; which proves his Jur iſdi&ion by t 


: 
\ 
\ 


Ac this time there were rwo Admirals, the one had 
the Government of all the Fleet from the Thames mouth 
yer[us Boream, the other from the Thames  molith verſus 
occidentem, 1 Pats, Patcat. 25 Ed. 1. 25 Marthi i 9. & 
x Pars. Patent. 10 Ed. 2. $. Decem, Andſo in the time 
of R. 2, H.4. H. 5. H. 6..during whoſe Reigns there 
was like unus qui fuit Admirallus Anglie. 

' 3 Ed. 2. Coron 399. where a man may ſee what is 
done of one part,-and the other of the Water, &c. in 
that place the Coumy may have Cognizancezand it may 
be rryed by a Jury. And Stamfords Pleas of -the-Crown 
lth. 1. fol. 51. citing this Book, ſaics. thus: So this 
proves, Thar by the Common-Law, before the Statute, 
&c. the Admiral ſhall nor have Juriſdi&ion, unleſs up- 

e 
Common-Law upon the High-Sca. Ex quo ſequitut 
char his -Juciſdiftion was by the Common-Law, and 
then *tis ſo ancient, tharthe Commencement. cannot be 
known, Whence I conclud?, that this Authori y did 


= 


not begin of King E7w.'3. as Monſieur Lambert upon 


uncertain Conjc&ures ſuppoſcth, 
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Paſch. 9 Jac, Regs. 


_ Ir was Refelved by the rwo Chief Juſtices, Chiet 


Baron, the Atcorney and Sollicicor, Thar the King may 
ere& any Name of Dignity which was not before ; and 
for thar Reaſon the King may Create a Baronet, ro him 
and his Heirs-males/ of his Body ifſuing. : 
Ir was Reſolved, Thar if he Create him not of ſome 
Place, he ſhall not haye an Eftaze Tail, bur Feetfim- 
ple condicionai,forfeitable for Felon y; bur” if he Create 


him Baroner of a Place, then he ſhall have av Efare- 


Tail within the Scarure, weſt. 2, And the King may 
Grant to ſuch Precedency b:fore Knights Bannerets , 
G3 FT Knights 
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Knights of the Bath, and Kinghrs-Barchelors : And alſo 
ie may Grant Precedency ro their Wives, Sons, and 
Daughrers, &c. 


, - 


nity of 2 Baronet, and under the Dignity of a Baron : 


A:d the creation of this Dignity of a Batonec (hall not 
diſcharge the Heir to bein Guard, | 
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_ Paſch, 9 Jacobi Regis. Acceſſtry in Treaſon, &c. 


Note, Thatin Treſpaſs and Treaſon, rhere ate no Ac- 
ceflaries, bur all are Principles 2 Bur in Felony, aboyc 
the ſum ef x2, d. there, and in caſc of death, &c. there 
may be Acceffary as well bcfore as after. In Petit larceny 


_ there can be no Acceſſaties, for the ſmallneſs of the Fe- 


lony : Then the Caſe is, A. Cornterfeits the Great Seal 
of England, and B. knowing that he did Counterfeit it, 
Teccives, abets, and comforts him. If B. in this Caſe be 


Guilry of Treaſon, is the Queſtion; And it ſeems he ig 


"Treaſon, for he. is Particeps Criminis before che Fact: 
But it is beld is Conyers Caſe, Mich. 13 & 14 Eliz, Dyer 
2356s thar in theſame Caſe, if one ater the Fa& done 


not ; for though A. by the Counrerfeicing be a Traycor, 


yer the abetcing, &c. cannot make B. an Acceſſiry, be- 


cauſe ar the rime of ' Councerfeiting itzhe did not know ir ; 
buc if one before the AR, be done, procure another to 
Conterfeic the Great» Scal , there it is High-Treaſong 
and in the Inditmenthe may be chacged- with the Fa&. 
And this appears to me very.. evident in Reaſon, and 
agrees with our Books; as 19 H. 6. 47. 6. he who is 
conſcnring to the making of falſe Money, commirs High= 


o 


o 


know thereof, and receive rhe Party, this is buc Miſ- 
riſen of Treaſon; and -with rhis accords 3 H.7. 10. 


which diverſicy Stam. Pleas of the Crown, fol, 3, hath 


well obſcryed, Vide Dyer 298. vide le Stat, 27 Elix, 


Paſch. 
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Lib. 12, Sz Filiaw Chancey's Caſe, 87 
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a. AA. 


miſſioners in Eccl.fi:ftical Cauſes, which Warran fol- 
lows in theſe words, viz. LOL IR 

Thefe ave 10 7'ifl and Require you in bis May'fizes Nawe, by 
Vertu of bis H gþ-Commiſſcon &-c. to 165 and others direfied, 
Eco That berews: bal you take and receive inie your Cuſtody the 
Body of Sir William Chancy Kight, whom we will that 
you keep, ec. untill further Order, ec. letting you know 
the axe of bis Comm:ttinent ts be, for that bem at the Suit 
of bis Iaiy convented b fore &rc. for Adultery, and ex- 
pelling ber from bis Company, and.Co-babiting with another 
Women, without ailowing her any competint M antenance ; 
and by his own Confeſſion carontt thrreof, be-was thereupon 
enjoyt'd to allyw his Wife 7 competent Maintenance, dc. and 
to perform ſach Submiſſion and other ord*y for his Adultery as 
by Law ſhould be enjoyned him, which h: expr-ſly rifufed to 
dg 1n contempt, ec. Given at London 19 Marili, 16rt, 
ſubſcribed H-nry Mountaguz:, George Overall, Thomas 
Morton, Zach, Pa fi-1d. : 

And it was moved by Nicholas $erjeant, a: Councel 
with Sir ill:ams. that this cerurn was inſufficient, 

x. Becauſe Adultery eught to be puniſhed by the Or. 
diary, and not;by the High-Comm ffjoners, oft which 
rhe Offender is rem-dileſs , and, can have no appeal z 
Duod Fuit conceſſum per Cokt, Warberton and Foe, bur 
Walmeſſy doubred of Adultery, > T8. Sofiare 4] 

2, Thar by force of the AR of the xy. of Fix. the 
High-Cemmiſſioners cannot impriſon Sir widizm for 
Adultery, nor- for denying Alimony to his Wife : And 

G 4 Doderid gs 
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. 83 © Empringham's Caſe. Lib.12: 


: Doderidee, the Kings S:rjcant, of Council on the other 


And it was clearly agreed by Coke, Walmeſly, Warb:rton, 
and Foſter,” Thar the Commiſſioners. had nur power 'to 
impriſoa in this Caſe, And Pay ſly ſaid, That though 
they have uſed this Power for ewencry years without any 
exception';  yer:when is, cames before them Judicially, 
they oughcro Judge according to Law; and upon this 
Sir liam Chaacy was Bailed, 

And it was reſolved per totam Curiam, That when it 
appears upon the Return, thar.the Impriſonmenr. is nor 
lawtul,' the Court may diſcharge him of lmpriſon- 

Allo ir was Reſolved, That the Return was inſuffici- 
ent im form, | qt - 

- I, It is net. ſhewn when the Adultery was commit, 
TT WITS bo Ty 


_ 2, He was enjoyned to! allow his Wife a competent . 
. Maintenanet without any certainty, and to pexform ſuch 


ſubmiſſion, &c, as by Law: ſhall be enjoyned, which is 
all z2ſutwr0, and uncertain, Vide in my Treariſc at laige 
the Reaſons and <Cauſcs why the High-Commiſſtoners 


may fue and impriſon, Vide Paſch, 42 Flix. Kot. 


1209, 
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Paſch, g Jacobi Begis. Empringham's Caſ es 


Inthis Term.a Caſe was moved in Stay-Chambcr upon 
a Bill cxhibired by rhe Actcorney-General againft Rovert 
Empringham Vice-Admiral in the County of Yorks Mar- 
maduks Ketthewell, one of the Mavſhals of the Admiralty 


and Fhenas Ha 5:ſon, an Inforracr in the ſame Court. for 
Opnre and .Extortion, in Fining and Impriſoning 


divers of the Kings S$ubje&s in the ſaid County, which 
nd Judge of zhe Admiralty can juflifie, becauſe it is not 


de, did nor—detend "the Im »rifonment ro! be laws - 


2 Court 


| —_——\— _ 
"We 5 


Lib, 12. Trim, 9 Jatobr Regie 389 
a Court cf Record ; bur they proceed according to th© 
Civil Law, and upon cheir Senrence no Writ of ErroF 
lyerh, buc an Appeal. Alſo the ſaid Prypringham hath * 
cauſed divers to be cited, to appear before him for things | 
done in the Body of the County, which were dererniuna- 
ble by rhe Cemmon Law, and not before rhe Admiralty 
whoſe authority is limited co the High. $23. - And. for 
theſe and other Oppreſſions they were fincd and impri- 
ſoned , and ſcnrenced befide ro make Reſtitution 


Vc. 
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Trin. 9 Jarovt Regs, 


Memorandum, That upon the Thurſday before this 
Term, all che Juſtices of England, by the Kings Com- 
mand , were afſembled in the Council-Chamber. ar 
Whitchall, where was, Abbot, Archbiſhop of Canterbury, 
and with him rwo Biſhops, and divers Civillians ; .che 
Archbiſhop complained of Prohibirions our of the Com= 
mon-Plecas,and delivery of Perſons by Haheas Corpusy bur 


_ chiefly of Sir wi1/zam Chancy. \1 defended our proceedings 


according te my Treatiſe thereof, which I delivered be- 
fore the High-Commiſſinners : And after grear diſpute 
berween the Archbiſhop and Me, at laſt he ſzid, He had 
a Point nor yer touched” upon in my Treatiſe , which 
would give ſatisfa&ion to the Lords and Us alſo, and up- 
en which he would rcly ; And that the Clauſe of Reftt= 
twtion and Annexation, viz. And that all ſuch Furiſd: (i= 
0s, Fc. Spiritual and Eccleſtaſtical, as by any power Spirt- 
tual hath her:tofere, or hercafter 1.cwfully may be uſed, &c. 
for viſitation of th: Fecleſraftical State and Perſons, and for 
Reformation, Ord:t, ani Correftion of the ſame, and of all 
Err07, Hereſees, Sch:{mes, &c. ſb Ui for ever by autharity-of © 
this preſent Parliament, be united and annexed to the Imperial = 
Crown of this Realm. And it was ſaid, That H. $8. and 
Eq, 6. did: give Power by their Commiſſions to divers, 
o@ 


*  * Vide my Book of Prefidents, the Commiſſion ar large 


go Trin, 9 Jacobs Regis, Libs. 
, to impoſe Mul&s, ec. in Ecclefiafticall Cauſcs y' &c: 


upon this he concludes, That this having been wed 


lore 72% 2. tnis 14 given to Quzen Elzx. and hee 
ucceflers, Aifo inaſmuch as by 2 H., 4. and 2 BH. T. 


particular Cauſcs, therefore Pow.r co Fine and Impriſon 
in all Ecclcfiatical Cauſes is given to the K.ng z: And 
is ht ſa'd he utcered, chat it might be anſwered. 

* 7, To which, [tor a ctimegave this Auſvcr, That ic 


was good for the Weal-publick chat the Judges ar rhe 


 Common-Law ſhould interpret the Statutes within this 
2. It was ſaid -by me, That before the Sratnte of 
x Ez. no Ecclcfiaſtical Judge may impele a Fine, or 
, Imp iſon for any Eeclefiaftical or Spiritual Offence, 

untels there be Authofiry by AR of Parliament : And 
this waz fo affirmed by all che Juſtices. 


+ 


ro Cromwyel tobe Vicegerent. 

Afterwards in this'very Term the Privy- Council fene 
forthe Juſtices of the Common-Pleas only, and there the 
| Reaſonsof rhe ſaid Reſolution were largely debared, 2nd 

 firong Oppolicion: made hy Eg:yter Lord Chancellor, bur 
uſtices of the Common-Pleas remained conſtant in 


Crook fi - 
Ram! thx 


Barons of the Exchequer, and Juſtice Fencer and Telver- 
| f 8745 


the Juriſdi&ion Eccichiaſtical may Fine and Impriton in 


—  — nd 
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the Common-Bench/ were commanded to attend the 
Counci!. And being all affembled, We of the Com- 
mon-Plcas were commanded to retire, and then the King 
 dernanded their Opinions in certain Points rouching the 


High- Commiſhen, wherein they unanimouſly agrecings 


We, wiz, Coke, Walmeſſy, Warberton, and Foſter, were cai- 


led before the King, Prince and Council, where the 


King declarcd, Thar hy the Advice of his Council, and 


the Juſtices of che Kings Bench and Barons, 'he will re-- 


form the High-Commilſion in divers Points, which after 
he will have to be obeyed in all Points, SR apr ns: 


- Whercupon [| ſaid roche King, Thar it was grievous. 
ro Us, hi« Majefties Juſtices of the Bench, to be ſevered, 


from our Brethren, bur more grievous, that they diffc= 
red from us in Opinion, wichourt hearing one anorher, 
efpecially fince in whar we have done in Sir /Villiam 


Chancys Caſe, aud others the like concerning the Power © 


of the High-Commiſſioners, was done judicially in open 
Courr, upon argument at the Bar and Bench, And fur- 
_ ther I ſaid ro the King, that when we the: Jullices of the 

Common-Pleas ſee rhe Commiſſion newly reformed, We 
will, as to that which is of Right, ſeek ro ſatisfies the 
| Kings expeRation ; and ſo We departed, &c. | 
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 Trin, 9g Jac. Regis. Stocksale's Caſe ia the Court , 
of VVards. 


The King by Letters Patents dated. g. April, rhe ninch | 


year of his Reign, did Grant to /Villiam Stockdale in 
theſe words. | | 


Such, and ſo many of the Debrs, Durics, Arrearages, ' 


and Sums of Money being of Recordin our Court of Ex- 
Eacquer, Court .of Wards, Dutchy-Court , or within 
any Court or Courts, &c, im any year, or ſeveral years, 


from the laſt year of the Reign of H, $. to the 13th. 


year 


Lib-12, Stockdale's Caſe; &c. gx 


t04; who were omirted before, and We the Juſtices of 


*7 as Do 


Cs "3 
** ip 


HR Og IF 
” g A > NED " Da IE en = 
oo do ue So ER EIS, IC. and, CES 
IEP: Dag Es) \ Bon og ER Sad at IE en EY TD . 
© 1d OE EE to ths HE OS. Ne ns ED vy FO LES up 
-. ECO RIEL Ie SN Dc 14; Rr <> TEES 37 c ; 
WE or i En ea be ne p : 
- ACE tt LE 3 » R [i RY 
; CE Oe AL ee 26534 2 F 
4 Fa 37 5 CRIEW. Ls "_ I. , F 
en, Os ee IO POE SARES LE . 2 : 
: IN OG IEEE, Se av rn tab QITTDRES, 4 
4s. SS GEES . EE SITS 


ER oh HO ROE EDS 
- US, REY 2 LE > 
7 
LET [Ys "=> 
5 ; 
o 


” 92 Tri, 9 Jacobt Regis, Lib.I2; 
 - year of Our Dear Siſter, as ſhall amoynr. to. che ſum of 
3 x000 |. Tohave, tak:, levy, &c. the fad Debrs, - &c. 
” * ' to the ſaid P/YUlian Stockdale bis Exccutors, &Cc. ' 
3 And inthis Caſe divers Points were reſolved : 

"x. Thacthe ſaid Granr of the K.ng is veid for che in- 
certainty, for thereby no Debr in certain can paſs: As if 
the King have an 100 Acres of Land in D. and he Grants 
roa Man 20 Acres of the Lands in Þ, withour delcri- 
bing them by che Rent, Occupatien, or Name, &c, this 
Grant is void. | 

'2. When the Pacentee Claims by force of this word 
Arreragla. © | 
It was reſolved clearly, That he (hall not have Arccar- 
ages of Rents, Reliefs, and mean Rares of Lands, &c, 
inthe Court of Wards, &c. if che Patent go not fur- 
ther. 

'Bucrthe P7oviſo in the end of the Parent, viz. Provi- 
1] ded, that the ſaid /Villam Stockdale ſhall rake no benefir 
by any means of Arrearages of any Rents, &c. untill Sir 
Patrick Murrcy and others be paid the ſum of ro00 |. &ec. 

_ hath well explained what Arcearages the King intended : 
© Burclearly mean Races are not within the words, for they 


are the Profics of Demcſne Lind. | 


= 


Trin. 9 7acob} Re 2H 


Divers men playing at Bowles at great Marlow in Kyvt, 
two of them fell out; and a third man, who had nor any 
quarrel, in revenge of his Friend, ſtruck the other wit'1 
a Bowl, of which he dycd : This was held Manſlaugh- 
| rex, becauſc it happened upen a ſuddain motion. 
© , Jnthe ſame Term a ſpecial Verdig divers,years paſt 
E found in the Coumy of Hertford, which was, That two 
'V Boyes fighting together, one was ſcratched in the Faces 
2 and bled very much at the Noſe, and fo he run three 
quarters of a Mile to his Farher, who ſeeing his ch 
abule 
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Lib. 12. Mich. 9 Fac. Regs. 93 


abuſed, he rook a Cudgel and run to the place where che 
Other Boy was, and ſtroke him upon the Head, upon 
which he dyed, And this was held 'bur Man-flaughter, 
for the Paſſion of the Farther was continued, and no time 
ro judge it in Law Malice prepenſe ; And this Cafe was 
moved ad menſam; &c. . 
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Mich, J Jace Reg. 


Memorandum upon Thuiſday 10 this Term, 2 High 
Commiſlton in Cauſes Ecclefiaftical was publiſhed in 
che Arch biſhops gr:ar Chamber at Lambcth, in which I, 


with che Chict Juſtice, Chiet Baron, Juftice V/illams, 


Juſtice Crooke, Baron Althim, and Baron Brojzuly were na- 
med Commyſlioners ainong all the Lord: of the Council, 
divers Biſhops, Acrorney and Sollicitor, and divers Deans 
and DoQtors in the Cannen and Civil Laws: And 1 was 
commanded to fit by torce of the ſaid Commiſhon,which 
I refuſed for three Cauſes, 

1. Becauſe neither I nor any of my Brethren of the 
Common-Pleas, were acquainted with it, 

2. Becauſe I did nor know what was contained in the 
new Commiſlion ; and no Judge can execute any Com- 
miſſion with a g 00d Conſcience, withour knowledg ; for 
Tantum ſibi eft permiſſum, quantum eſt Commiſſum. 

3. That there wasnor any neceffity of my fittings who - 
underſtood nothins of it, ſo long as the ether Judges, 
whoeſc adviſe had been had in this new Commiflien, were 
there. — 

4: Thar I have endeavoured to- inform my ſelf of it, 
by a Copy frem rhe Rolk, bur ir was not enrolled. 

5. None can kt by force ef any Commiſſion, ti;l he 
hath raken che Oath of Supremacy according to 1 Eltt, 
and if I may hear the Cqanmiſſion read, and have 2 Co= 
py to adviſc upen, I will cither fic, or ſhew cauſe to the 


Concrary, 'The Lord Treaſurer perſwaded me to fi', bur 


] utter= 
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refuſed ic, andthe reſt ſeemed to incline, Then 
iflion was openly read, containing divers 


Peinex againſt che Laws and Statutes of England: Ar 


> of which, all the Judges rcjoyced they ſate nor 
1 Then the Archbiſhop made an Ocration;z during 
all whichgas rhe reading of the Commiſſion, 1 ſtood, and 


- would noc fit; and ſo by my Example,did the reſt o the 
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CE At 3 FT EAR nA Sn 


Judges. And fo the Archbiſhop appointed the great 
Chamber at Lambeth in Winters and the Hall in Sum- 
mer z and every Thurſday im the Term at rwo a clock At- 
noon, and in the Forcnoon one Sermon, 
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Mich. | 9 Jacob. Regis. 


In this Term, the 1fluc, io an Information upon the 


Dauez A, 6. 15. Toi Fo at the Bar ; and upon E- 


Vider:C: kpon the words of the Stature, which are,. That 
ev::y perſea that ſecs or faſtcns in the Thames,any Nets 
or En: vices called Tricks, or any other N.ts, to any 


' B: fs, 8c. to ftand concinually day and night , forfcirs 


to the King 100 s. ferevery times&c, And the Defen- 
dants having ſer and fa?ned Nets called Trincks in rhe 
Thames, Pig ro Boars, day and night, as long as the Tide 


| ferved,and [nor continually. 


The Queſtion was, If chis was within the Srarute ; and 
it was clearly Reſolved; Thar it was wiatbin che Statute ; 
for che Nets called Trinks cannor and longer than the 


| Tyde ſerve; and for this the word cantinually ſhall be 
taken ter ſo long as they raay ſtand to czke Fiſh z for 


”” x 303 inteadit aliquid impoſſbile. 
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cob, Regis. Sbulters Caſe in the 


The Cafc was ſuch z 7obn Shulter of Wibich, of the age 
of r15 years, had Iflue John his cldeſt Song and vihers, 
Ah Chriſtopher, Richard, $c. and berg ſeincd 'of Lan 
in Fcc o! $0e Matks, per annum, valucy his eldeſt Son 
prick dead, and his G: andch.1d Joby within age, he gave 
dirc 


Mich. 9 Ja 


- kad _—, 


ion for a Lraſc to be made of a Faim, called Rays 
ſhals. to Ch, iſtopyer. during the minority of his Grand- 
c::ildgrendring the antiem R:-nt, with power of Reveca- 
tion, and of Lands in Tate:bury to Richa;d inthe ſame 
manner 3 and the ſame timi« Chr.ſtopher and Richard, by 
| the Covin of one Fv9d:uff a $-rivener, 25 Elix, drew 
| rwo Leaſes to Ch;iſtopher ave Kichard tor 5x years, ren- 
dring 4d. per aun and withouc any power of Revoca- 
tion 3 Jebn Sbulter the Grandfather being blina with. 
agc,and Fodruff telling him they were according to his 
dircQion, And thereupon Jobs Shalter ih Giardfarher 
ſcalcd and delivered them, And it was reſolved by the 
Lord Elleſmere Ghanccllor, and two Chicf Juftics, That . * 
the ſaid Indcr:tures could not bind the fa.d Jobs Shulters 
becauſe he was blind : and the cffc& was declaredito 
him other than in rruch ic was, Ir fully agreed wich Man- 
ſers Caſe,in the ſecond part of my Reports, fol.g, - 


ttt. 
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Mich. 9 Jacobi Reg Sir Anthony Aſhley's 
Caſte T- 


The Caſe was this Sir James Creyton' bad bought a 
prerended Righe of and in the Mannor of 1yddy and 
MU; ent, and divers © hcr Lands, of which Sir Anthony 
had loyg poſſeſſion : Upon which, divers Motions were 
' made concerning Fines,acknowledged to be ſtaid,&c. in | 
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the Comrn0n-Bench ; and Sir James not-prevailing in itgen- 

tred into a wicked Conſpiracy, with ſeveral other Deten- 

dants in the Caule, ro accuſe the ſaid Sir 4ythony of ſome 

Capical Crimes, whereby he Thould fortcir all his Lands, 
* Goods, and Charcels, which ticy ſheuld (hate a mongſt 
chem; and in the end Hezry Smith, formerly a Servant to 
Sir Anthony, was ſuborned to accuſc the ſaid Sir Aithony, 
of che Maurch=c of #i[l:am Rice lace Husband of Mary Rice, 
13 one of the Dct:zndants , which 7:lljam was dead 18 
FE yeats beforc;aud Smith was ro have 5001, for his pains, 
3 ro have a place procured him in the Kings Guard in Oc- 
dinary, a P:ore-tion alſo from the King againſt his Cre- 
dnors,and a G<neral Vardon. Ot all which, Smith would 
* havcalluance, befoce he would make any Accufation of 
 - the ſaidSic 4zthoy ; Whereupan Articles in Writing 
were drawn,inzre(l:d 3nd ſealed berween Sir James Cyey- 
$07 of the onc pacc,and Jobs Cantrel,S:rvant co Hunnings,. 
by Smith's Conſcnt,and to his uſc,on the other parrt : Y ; 
which Sir Janes Covcnanced, that the ſaid Cautrel, and 
his: Ficirs, afcer the Conviction and Acrainder of 'Sir 
| _ *Axthonj (hall have a fixth parc of his Mannors, &c. In 
 /. conlideratioa whereof , Cantxel Covenaanted, that he 
”  fhouldprocuce Wicn:fſcs, ro Convift th: Plaint ff of 


67 » "3 age 
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Were [caled 16 of Feb. 7 Jac. And for rhe per formance 
of the {aid Arcicles, ' Sir James gave Bond of J800 |. to 
Cantrel. Wichin rwo dayes after, Smith counterfeirs him- 
felt fick, and chen prerending to disburthen his Confſci- 
enctarevcales the ſaid Marcher, and accuſcd himſelf for 
poyloning th: ſaid 73/[iam Rice, by the ſaid Sir Anthontes 
Command ; fo that ne hiniſelt was Principal. Upon this 
Sir Zames procures Mxry Rices the W idow of che (ail 77:1- 
liam Rice.co prefer. a Pericion to the King, importing the 
Accuſarion aforcſzid : Which Pecicion, che King refcr- 
WM redra the Chict Juſtice ofthe Krngs-Beach wha, afrcr 
 FfullExtninacion;certifa:d the King, thar he found a fall c 
 _. Conſpiracy, to indict Sir Azthozy, without ary juſt 
M_.+ ; » | ground 
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'Litb.12. Sir Anthony Aſhley's Caſe. 97 


ground, and certified alſo che eff=& of the Articles : Up: "32 
on which.che King , by Advice: of the Privy=Councel, } 
thouthe che m,acter fic-ro be ſcarenced in the Star-Cham= 
ber ; Which in the fame Term, upon ordinary proceed» 
ing. was heard by fix dayes: And it was objJ:Qed by 
the D:fcndams Councel, T hart the Bill, Un rhe ſaik 
Co.fpiracy,did not lye 3 andrthat it would be dangerous 
to maintaia it; for it will deter men to proſecute again 
great Off:aders;whereby they will paſs unpuniſhed : And 
by the Law,Conſpiracy lyes where a man is indited,and 
legitimo modo acquictus ; but here he was never indiQedy 
Rc. | | 
Bur ro this, it was Anſwered, and Reſolved, by the 
od Chancellor, the ewo Chief Juices, and all the 
Cou-r, Thar in this Caſe, th= Bill was maincainable g 
though the Parry accuſcd was rt indied and acquined 
befo.c,as ir was Reſolved in this Courr, Hill. $, fac. nn + 
Poulter's Caſr. Btfides, be Sir Anthony guilty or no, the 
Defendants are puniſhable , for promifing' Bribes and 
Rewards to Smith, to accuſe the Plaintiff, and the Ar- 
ricles co ſhare Sir Authonics Eftare after Artainder £ And. 
chcre is a greac Indigni:y offered to the King, in aflu= 
ming to Covenant,thart the King ſhall prore@ or pardon, 
or that any man's Eſtate may be ſhared before Attain= 
der. | , . , 
And it appeared by many Wirneſſes, that William Rice 
| dyed not of any poyſming, bur of a horrible Diſeaſe got 
by his diſſoluce lifc,which wich Reverence cannot be ſpo- 
ken, . | 
And inthis Ciſe, it was Reſolved, Thar if Felony be 
done, and one hathſuſpition upon probable matter, thar _ 
another is guulty of ir, he may arreſt the. party ſo ſulpe&- 
c&,to bring him to Juſtice. Buc inthis Caſc,rhree things 
areco be obſerved : js 5 | 
- I, Thar a Felony be done, - 
2. Thar hethac doth arreſt, hath ſuſpiriog upon pra« 
WM ck. + 7 wo — 
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| 4 Thar he bimſclf,who. bath * ſuſpicion, SPY 


Reſolved alſo, Thar if Felony be done, and common 
fame and noiſc is, thac one hath commited it, this is 
good cauſe for him char knoves of it eo arieſt the party ; 

and with this agrees the Book, 2 H.5.,15,16. 15 H.7, 
5, 20 H,7.12. 21 H.7. 28. 7 Ed, 4.30. $Ed. 4.27. 
iiEd.4.4-6. 17 Ed.4.5.6, 20 Ed, q 6.B. 7 H. It. 
27 H.$.23. 26 H. 89, 7 Elz.Dy. 226, 
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Hill. 9 Jac, Regis. 


Flo this Tem, che Artorney and Solliciror conn 
with me,if at his day, upon Conv:Qtion of an Heretick 

| before che Ordinary, the Wrir de Heretico combunendo ly- 
eh ; and it ſcems to be clear that ic doth not; for © 
Reaſons and Authoritics that I have reported, Trin. 9 Fa- 
£0b. before : Bur 'afcer, they conſulting with Fleming 
Chief Juſtice, Taxfcld Chief Baron, and Willians and 
Crook : And they, upon the Report of Dr. Coſens, mens 
_Honed in my ſaid Report,and fans Pr.f1dents in Queen 
Elizabeth's time. they ccrteficd the King, that the- ſaid 


Wric lyeth z bur thar the moſt ſure way was t0 convict 
the Herertick betorethe Hroh. ha 
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Paſch, 19 Jac. Regis. Tie Loid Vaux his Caf, I 
In -this Term, the Lord Vaux was indited of a Free 


Myr be) in the Kings-B:uch, upon the New Scacucesfor re- 

 Tukog the Oath of Allegeance : upon his Arraienment, 
| prope he might be tryed per Par's., But ivwas Reſol- TT 
= at he all not ; for that Magna Chatta, cap.29 | 
Nec RA cum ibimus. - C ſuper eum mittemus, niſe per le- — | 
ale judicium pen 'u0rum, is onely to be underſiood of 
rea aſons,M prifion of Treaſon,Peric Treaſon, and Felo- 
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Lib.t2. Counteſs of Shrewsbury's Caſe:9g © | 
ny,and their Acccfſaries, 8&c. Bur Premunire is but aconT oy 
rempt, and Pardon of all Contempts pardons it. Where= _ oY 
upen the Lord Vaux confefled the Ind icament,/2de Lamb, 
Putic dil Peace,5 20, Dalliſans Report aceoi dingly./ide 
Stamſord, Bc. o: 
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Tin. 10 Jacob, Regis. Countiſ's of Shrewsbury's Caſes 


Invhis Tcrm, before a ſele& Councel ac Tork-houſe g 
the Counceis of Shrew-bury ( Wife of Gilbert Earl of 
Shrewsbery)chen Priſoner in the Towerywas brought, and 
by che Kings Attorney and Sollicitor was charged wich 
a high Contempe of dangerous conſ.quence ;. declarings = 
Thar the Lady 5rbi[[a, * being of rhe Blood-Royal, had 
marryed $cymor, the Earl of Hertſord's ſecond Son, with=. 
our the King's Conſene, for which he was commirred to, 
the Tower,and had eſcaped and fi:d beyand the Seas, And 
the Lady A b:[la being under reftcainr eſcaped alſo, and 
embarked her ſelf onthe Scazbuc was raken ere ſhe got 0= 
ver ; of which flight of the Lady Arbebas the ſaid Coun= 
ceſs well knew , as is dire@ly proved by Crompton, and 
+Nnort denied by the Lady Arb:KHa. And admitting the Lady 
Aibefa had oo cvil inccac againſt the King ; yer when 
ſhe ld, and ſhould be inviron'd with Evil Spirits, cum 
perverfis perverti.poſſit. on 
Now the Charge was in two Parts : ; 
+: IT, Thar the Counteſs of Sh/ewsbwry » being by the 

King's Comniand called ro the Councel-Table, and be- 
Ing required by the Lords, to declare, het knowledge 
couching the ſaid Points ; ſhe anſwered, flxe would nar ane 
{wer particularly z and being again by the King's Conte 
mands asked by the Councel art Lambeth, ſhe refufed for 
Ln. IEEE Eo SS So 
: Ss Becauſe ſhe had made s Vow, thar ſhe would nac 

eClare any thing in particular reuching che ſaid Points; 
and (theſaid) ic nt) + ch ro obey Gadchan Mano. Ws 
H 2 I. She 
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100 Count. of .nrewsbury's Cafe. Lib. 12; 
= 2. She ſiood upon her Priviledge of Nobility, v4x, to 
anſwer, when Judicially cailed betore her Peers : fuch 
Priviledge having bcen allowedto #ilizm Earl of Pem- 
broke, and the Lord Lumly. LT ” 
'* 2. Theſccord Point of the Charge was, That when 
the Anſwer ſhe had made was put in Writing, and read 
ro her, y<t the refuſed ro ſublcribe the ſame : Which 
Denial was urged Þy the King's Counccl, as a high con- 
tempt, &c- And the Councels hearing the Charge, yer 
perſiſted 1n her obſtinate Retuſal, for the ſame Bacaſons 
the infiſtcd on as beto;e 5 And the Lord Chancellor be= 
ganzand the Archbiſhop and the other Lords adjudged ir 
a greatand high Contempr : Aud that no ſuch allow- 
ance was tothe Earl of Pebieke, or Lord Lu» ly, as was 
ſuppoled. And the Archbiſhop, and Earl of Northampton, 
_ p: oved by Scripture, that the ſaid Caſe now was againſt 
the Law of God. — 
'All that the Juſtices ſaid was, That they might well 
\ b: filent; bur that flentium 33 Senaty eſt vitium: and 
' therefore they briefly ſpeak of three things s 
x. Wh cher the Refuſals aforeſaid were Offences in 
Law, againſt the King,h's Crown,and Dignicy, 


2. What Procceding this is ; and it juſtifiable by Pre- 
fid:nt or Reaſon. | 


' . 3- What the Offences are, and how puniſhable. | 
\- 2, Asto the firit ; Ir was reſolved by the Juſtices, and 
|  Maſtcrofthe Rolls, that the denying to be examined) 
was 2 high Conten pt againſt the King, his Crown, and 
D.gnity 2. and upon hope of Impunity, ic will be an en- 
couragement to Off. ndcrs,as Flemias Chief Juſtice ſaid, 
Wo enterprize dangerous Ar empts. 
The Maſter of the Rolls ſzid, the Nobility in this 
Caſc, had no more priviledge todeny to be examincd, 
than any other Subje&, * © 
Allo, if one Noble be ſued, and a Peer be ſucd in 
_ . Star-Chamber or Chazcery, they muſt anſwer upon their | 
Oachs; And if progiiced as a Witneſs, they ought to be 


. ſ{wern ; 


* 


Lib. 12. Court,of Shrewsbury's Caſe.1or 


ſworn 2 And theretore for maintaining of Order, the 
Chicf ſultice ſaid he would regite fone of chols Honous 
rabe Priviledges,which the Law of Eng/gad attributes te 
Nob:litys | : 

1. If a Baron Viſcount, Earl, &c. be Plaintiff in 
any Aion, and the Defendant will-plead,that the Plain- 
tiff is not a Baron, &c, this ſhall berryed onely by che 
Record in Chaxcery, which imports by its ſclf ſolid 
rruth. 

2. Their Perſons have many Priviledges in Law.. 

1. Ar a Subj: Rs Suir they ſhall nor be arreſted, 

2. Their Bodics are not ſubj:& ro Torcure, in cauſa 
C41 leſe Majetatis. - | 

3. They are nor to b: {worn in Afﬀiz's,Juries, or [n- 
queſts. > 

It is Felony in any Servant of the King, named in 

the Ch:cquer Roll, to compals or intend to kill any Lord 
of Parliamenr,rr of the King's Councel. 


5, In*he Commos-Pleas, a Lord ſhall have Knights 
rerurned of his Jury. 


6, He (hall have Day of Grace. 

7. Shall nor be Trycd in caſe of Treaſon, Feleny, or 
Mi prifzon of them, but by thoſe that are Nobles and 
Peers. 

8. [nTryal ofa Peer, the Lords of Parliament ſhall 
not {wear, bur give their Judgment, Super Fidem & Lige- 
antiam Domino Regt debitam, And the King honours with 
Nobility for two Cauſes. 


x. 4d conſulendun; and therefore he gives chem a 
Robe, gs os 


2. A1 Defendendum Regem er Regnum ; and theagfore 
he gives them a Sword, : 


And therefore, as they derive their Dignities with 
thoſe Honourable Priviledges from the King; ro deny 
to anſwer, being required by the King,' is a high Con- 
rem praaccompanied wirh great Ingratirade. : 
- This Denial is contra Ligeautian ſnam, as appears " 

H 3 


Lib.12, 


£ © Roberr Scarlet's Caſe. 


t Oar y of Allegrance : . 

cont to 2 Noble-mans Allegeance, then one ef 

he © wy + becauſe the breach ot their Allegeance 
ts more NG, ; for Corruptio eptimorum eft peſſima. 


I. Fs It Is nor ro fine,;mpriſon, or infli& cor- 
cal punifhmenc ; for that voghc ro be alle flce in fore 
pore, udicially, 
frrive : The Fine is ad monendiem; or ar moſt, 

WF! ute 10 it it, ad inſtruchduns nos at def ruendum. 
© » This ſele&ed Conneel, is ro expreſs what puniſhment 
his Offence juſtly deſerved, if judicially precceded a- 
_ganſtin the ter-Chamber: Therefore this Proceeding 

3s our of che King's Mercy to this Lady ; that ſeeing 
| Ker Offence, the might ſubmit to the Kins, without any 
Judicial Proccegings agzinſt her. And though the Law 

Puts Limirs ro the King's Juſtice, ir doth nor ſo x0 his 
Mercy: Et ideo proteſſus iſe eft regalis plane $ regedig- 
4 us... And this mannier of Proceeding, is fortified by the 
 Prefident of the Earl of Effex, againit whom fuch Pro- 
Ecedings were in this very place, 42-& 43 Elit. 

As to tfre laft Poinr, T was refolved by all, quaſi an 
w9ces that" if a Sentence ſhould be given in the oh Cham: 
h #2 the ſhould be fined 26c06 [. and impriſoned duting 
the Kings pleaſure, © 
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Tein. 20 Jacob Regb Robert Scarlet”s Cafe. 


Nite, Thar at the Seffions of Peace Jately holden at 
'o £84 & - hich ce » rd Sheriff rerurfied 2 Grand In. 
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And the Law. bath | 


" a As tothe ſeeond Point! vi4; concerning the man» 
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upon divers penal Laws : Some of che Juſtices OT | 


this offence or no > And it was held affirmatively, [cif. 
| force of their Con:miſſion of Oyer and Termintr.And if t| 


_ leſs the Srarure appoint them te be derermined in ary 


Terminer,have always 
9. of uglawful Games : 


Lib. x2. Robert Scarlets Cafe. 1og 
returned) asone of them, of his malice, and upen his 
own knowleeg:, as he pretended, indiQed 17 honeſt men 


over the Bills,and ſeeing ſo many honeſt men indi@egyas 
they fuppoſed,maliiou gem inded what Evigenee the 
had to find the ſaid Bills ; and they anſwered,By the Te- 
Kimony and Cognizance of one of themſelves, 23x, Ro- 


bert Scarlet : And upon Examination it appeared, that 


the ſaid Robert Scarlet was net returned, but had procu- 
red himſelf to be ſworn by Confedersey,as afovefuigs For 
which Offence, he was indiQted art the Summer Aﬀzes 
following, to 7 c. held at By y, upon the Statute 12 He. 
4+ C. 9, And he pleaded nor guilty : All theeſpecizll 
Marter aforeſaid being proved, he was found guilty by a 
ſubſtantial Jury. And in this Caſe, divers Points were 
conſidered | | 


* 


I. Whether Juſtices of Aſſize have power to puniſh 


AC: be indefinite, or general, and dorh nor give Juriſdi- 
@10n to any Courts in ſpecial,the general words of Cont- 
miſſion of Oyer and Tcrminer exrends to it, 

Vide 7 Eli. Dy;r. Commiſſioners of Oyer and Termi- 
uer,may .inquire of Offences againſt Penal Starutes, un- 


Court of Record. And rhe Opinſjon there, char in any 
Courts of Record, are reſtrained to the four ordinary 
Courrs at Peſtminſter, is nor held for Law z as the Sta+ 
rure 5 Ed.6.14, againſt Foreſtallers, &c.gives the Penal- 
ry to be recovered in any Court of Record 2 And Juſti- 
es of Afſize,in regard of their Commiſſion of Oyer and 
—_ thereof ; So the 33 I, $4 

id of Woods, 35 R.8.c.17.and 


many others. PR "pe 
2, The ſecond confideration was upon the Srature, 


T1 H. 4 cap. 9. and it was beld, that Robert Scarlet was 
_an Offender within thar Srarute; becauſe knowing he 
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104 Baker and Hall's Caſe. Lib,rz2; | 


Was not returned of the Grand Inauocured himſelf, | 
| Þy falſe Conſpiracy,to be ſworn as aforeſaid, 

. The third Conſideration-was had of 3 H. 8. 10. 
which alrers the A& of the 11 H. 4. in part, as to deno= 
mination 2 Bur in regard,thar ſtill by thac AR none can 
beof any Grand lonqueſt, bur by Return of the Sherift : 
And for this the A& 3 H.8.10. hath noc alcercd the Law, 
as to the Offence of Robert Scailct. 
- 4+ Theſaid AR 11 H. 4. hath made a new Law, viz. 

Thac any Indi&menr found: againſt the ſaid AR ſhall be 
An that this may: draw in Queſt;on, all che In- 


— > —_ 


void : 
Uiamencs found at the ſame $S ſlions.-- And for this Judg- 
— Ment was oiven,thathe ſhould be fincd and impriſoned. 
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Trin, xo Jac, Regis. Baker and Hall's Cale, 


"Note, Upon Confideration of the Statute, yg H.7. c. 14, 
Ic was Reſolved by Coke, Chief Juſtice of the Conmon- 
Pleas ; ; Tebverton, Williams, Sig, and others, Thar where- 
as it is provided, thac what perſon ſoever takes a Woman 
ſo againſt her Will, &c. in reſp:& of this Word ( So ) 
which hath 24 EB w the Preambl: 2 Ir was agreed 
by all, thar if the Wife hath nothing, nor is Heir Appl - 
"rent, it is out of the S:ature ; for i. would not have b:en. 
ſo curious in deſcribing the Perſon,and all in-vain. And 
Clergy is raken'away by the 38 Flix, cp. 9. for Princi- 
. pals or Procurers'hetore. Vide Stawf. {v. 37. b. and ſo. 
was the Lawraken, 3 & 4 P.& M. Vide Lamb 252. Notes 
Keceivers of the * "fot are Principals; but not the 
b Reecivers of them who touk the Woman. YV;de Long; 
1 
Note, Iſawa Report in Queen. Mary's time, upvn :he 
Fo Ed. 3.cap.5. and x R. 2. cap. 15. concerning axreſt- 
Ing Prieſts in Holy Churchythac the ſaid. Scarures are buc * 
ja affiirmance of che Commoen-Law ; and cis there held, 


that endo, redeunds, morands \ fora cclebrare Divine 
| Services 


4 


| Lib. 12. Baker azd Hall'sCafſe. 105 | 


Service, the Prieſt oughr nor to be arreſted, nor any who 
aid him in it ; -and har the Party grieved, ave an 
, AFtion upon the Scaruce, 5o Fd. 3. For though an At 
y doth not give an Agion,yer Aion lyeth upon it, 7 H.6. 
39. &C. 2H.5.- and Eds. 37. Vide REPTENEE 
ſuper Sigh. -- 

Notc, If a nian be convidted , or hath Ju udgment of T 
Death tor Felonyzhe ſhall never anſac. by the Common 
Law,to any Felony done before the Acrainder, ſo long as 

. the Accainder remains in force : Vide $ Flix. c. 4 i® E- 
liz.y. And at this dayzit a man be adjudg'd to be hang?d, 
and hath his Parden he ſhall never anſwer ro any Fwy 
before ; for he cannot have two judgments ro. be hang'd. 
Aliter,lf the firſt Arrainder by Errour-be reverſed. Vide 
10 H.4q. Coro% 227. Caſe, gel Apbeal, &c. L 

A man ſc.zcd ot a Mannor, co which he hath ſtray 
appendant by Preſcription, &c, by his Bayley he ſcizech 
an Ox as a Stray in the Mannor, and makes Proclama= 
tion according to Law,. and within the Year and Day, -- 
lecs che Mannor with ail Royalties. &c, And Dy r Ser- 
ocant moved the Court,who ſhould have the Stray ; And 
Brawn Juſtice,was oft.Opiniongchact the Leflor (ſhould haye 
ir, Bur all the Juſtices were againſt him, that the Lefſee 
ſhail have it, becauſe the property of rhe Stray is'not | 
alcered before the Year.and Day; and x1ll then, the. 
Lord or the Mannor hath bur the cuſtody of ir, In Dr, 

Hutchinſon” s Caſe, Parſon of Kznz in Devonſhire, It was 
Reſol vid, per totam Cyriam, That if any (hall receive or 
rak: Money, F-e, Reward, or 0cher Profic, tor any Pre- 
ſencation to 4 Bencfice with Cure ; ; alchough ; in truth, he 
which is preſcnted be not knowing of its yet the Preſen- 
ration, Admiſſion, and InduQion, are void, per expreſſe 
verb Statuti, 31 H. 8. cap. 6. and the King ſhall haye 
the Pr:ſcncatiou hc vice ; Bur if the Preſentee be. nor 
cognizant of the Corruptiong then he ſhall nor be within 
the Claule of D. ſability in che ſame Srarure 3 and ſo ir 
was Reſolved by all che Juſticesin F leetftrect Mich. 8. Jac. 
'f6.7. wide werba Rtatuti, Hugh 
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"06 Hugh Manneys Cale, Lib, 12, 


Hugh Mameyes Cafe. 


In an Information in the Exchequer againſt Hugh Mar- 
ze Eſq; the Father, and Huh Manney the Sen, tor In- 
erufon and cucting a great number of Trees in Meris- 


A 


: * 


_ meth ſhire, the Defendants plcad nor guilty; and one Row - 
land op pe peninecd as #2 Wirnels tor the King, depo» 
fed upon his Oath, chat Hugh che Father and Son joyn- 
. edin ſale of the ſaid Trees, and commanded the Vendees 
 vecut thrm down : The Jury found upon this great Da- 
' mages for the King : and Judgment was given,and Exc- 
exon had of a grear pair. 
% _Hugh Manny the Father exhibited a Bill in the Sta- 
_  Ghambcrar Conmon-Law,againſt Rowland ap El:22,and 
 abgns the Perjury in this ; Thar the ſaid Kygh rhe Fe- 
cher,did never joyn in Sale,nor eommand the Vendees rq 
- cut the Frees 3 and Kwlind ap Eliza was convi bf the. 
 Perjury,by all che Lords in the Ster-Chamber; and it was 
.  Riſobred by all, Fhar it was by the Common-Law pu- 
liſkable before any Starue, | 


—_— —— a... —————— "ll... —ſ—— 
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" By Inquificion in the County of Middleſex, Anne 6 Jac. 
by vertue of a diem clayſst extremum, after the deach of 
Bam Filmed, it was found,thart the ſaid Humphry dicd 
cxzed of a Mefſuage, and 26 Acres of Land in Stepne), 
and that Zobn Willward was his Heir,being 14 years, and 
9 days old ; and that the Land was held of the King, in 
capite, by Knights Service. Jobs #5 [ward died within ages 
and by _ tion in Middleſex, $ Fun. Anne Fac. by ver- 
rae of 2 Wrir of Devezero:t, afcer the ſaid 7oh1's death , 
xe was found, that Fob: dyed ſeized in Ward to the 
King z and chat che faid Mefſuage and Landgatthe _ 
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|  Lib.12. 
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Pauls,as of his Mannor of Shadwel. 
 Allthemean Rates incurred in Jobs's life-time, arg 
| paidro theKing, So. 
1- The Queftionsare; x, Whether by Job's death, 
and fiading of the mean Tenure in the Deveneront, the 
h. ſt Office granted to Points be derermined. 
- 3. Whether the 
berraverſed. _ © 
And as to theſe Queſtions ic was Reſolved, by the wwe 


by 


dyed,the Office found by force of the Dicm claufit extre> 
rann,after Humphries death, whereby the King was enci= 
ruled to the Guardianſhip of Joby, hath taken ics effe&, 
and is executed, and does remain as Evidence for the 


- 


Cing after Johns death, bur yer is nottraverſable; forie 
| 1s rraverſabie during the time it remains in force onely, 
and the Jurors up>n the Devencronty after the death of 
= ſaid Zohn, arc art liberty to find the certainty of the 

'enuxe, and they are noc concluded by the firſt Inquiſi= 
tion 2 and with this agrees, 1 H. 4, 68. And this appears 
by the diverſicy berween the Wric of Diem clanfi extre= 
mumgand the Dewencronts which is but in one Point; to 
witgthe Diem clanft extremun is general, And the Devene- 
y6nt is not general,bur does reſtrain onely the Lands and 
Tenements, quod devrneront,&cc, And thus it was Reſol- 


ved 010 Jacobi, in the Court of Wards, in the Caſe of _ 


Dune Lews 
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| Award of Capias 11.lagatum, by Juftices of the Peace. 


In this ſame Term, the Opinion of all the Court of 
Common- Pleus 'was,That if one be out-lawed before Julti- 
ces of AfGze,or Juſtices of Peace, upen an Indimene of 
Felonygthar they may award a Capias Ulagatums and ſo 
was the Opinion of Pa&rian Chict Baren, and -— the 
fy ” TI ourt: 


$ 


of the ſaid Jebw's deaths were holden of the Dean of 


Tenure found by the Hirſt Office may 


Chief Juſtices, nnd chiet Baron, That where the ſaid Folre | 
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"Court of Erchequer, as to Juſtices of Peacc : for they 


bu 


. fendants ; and ſo it wes done-2//4, 2001. ro the DeRor 
ef Divinicy,2e0 Marks ro the Knight, 4o L.cothe Clerk, 
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that have power to award proceſs of Outlawry, have alſo 
er to award a Capias uilagitum. Sec 34 H.8 .C, 1 4. 5ee 
Lamb. Juſtice of Veace,fol.503. contra, Bur ſee x Ed. 6, 
Ea: x. Juſtices of Peace, in Caſe of Profanation ot the 


'- Sacramentyſhall award a Capias utlizatum throughout all 


a 
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 Herley”, $ Caſe, $ =" 


Johz H iſey Gem, cxhibired his Bill in the Star-cham- 


ber,againit Anthony Barkey Knight, Thomas Barker Coun. 
er at Law,Robert 4 right Docter of Divinity, Ravens- 
rroſt Clerk,and Jobx H:ts5 ; and thereby chargcd the 
Defendancs wich torging che Will of one Margery Pars ; 
and the Cauſe-came ro Hearing, ad rc uſitionem defen- 
dentium < and upon hearing che Plaint) > Councel, there 
appeared no Preſumprion againſt any of the Defendants, 
bur tharthe Teſtam -nc was duly proved in the Eccleſig- 
tical Court : and upon an Appeal was alſo affirmcd be- 


- fore Comnt ffioners Delcgares,and Decreed allo in Chan- 


' $5 chat ir appcarcd to rhe Court, that the ſaid 
Bill was preferred of meer maliceto flander the Dcfen- 
dznts.. Now becauſ: the D:fencanrs had no Remedy At 
L aw for the ſaid Slander, and if ir ſhould paſs unpuniſh. 
edit may encourage men, It was Reſolved by the Court, 
t by the courſe of the Court, and according to for- 
Prefidenrs,the Court may give Damages to the De- 


x29 |. tothe Woman. And it was fad? that Crea/e ex 
ib#/0,q uan'n bonum eſt, eft drvinum : ſed croave al:quir cx 
 nihilo, quand» eſt malum, cft diabolicum : et plus Malcdi- 


 Crbe 100018 q can Benedicite docent, 


Hill. 
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yond Sea; and Tomlinſon being commirced, for refuſing to 
| anſwer upon his Oath. to ſome [I rniterrogatories,* broug 


| Lib.12, GCotven's Caſe. 0g 
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Bill. z Jac. Regys, 


- Theodore Tomlinſon breughr an Aion of account for 
Gocds againſt one Philips in theCommo?s Plas; and there- 
upon Philips ſued Tomlinſon in the Admiralty , ſuppofing 
the Goods to have been received in Forraign Parts be * 


his Hibcas Corus. QUlpon which ir was reſolved by ce 
Court of Common plea in tir. e Points, vis © 
x, Tharthe Court of Admiralty hach no Cognizance 
of things done beyond Sea 3 and this appears plainly by 
the Scatutc 13 R,2.cap.5. andthe 19 H 6. fol.7.” , 
” 2; Thatthc Proceedings inthe -Court of Admiralty, 
arc according to the Civil Law ; and therefore the Court 


is not of Recordzand fo cannot affeſs a Finezas the Judges 


of a Court of Record may, 
3. Ir doth appear, thar the Interrogatorics were of 
ſuch things, 2s were within cheir Juriſd'Riony. and the 
Parry ought by Liw to anſwer. Tn 
T his Caſe was intended by my Lord Coke, to be ift= 
ſerted into his 7th Report, bur thar the King 
commanded it ſhould not be Printed ; bur the 
Judges reſolved xt ſupra. Eo 


Benns — 
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: Cerven's Caſe, kight to Scats in the Church. 


_ 


| Corven did Lib:l againſt Pym for a Seat in a Church 
n D. vonſbire : And Pym, by Sergeant Hutton, moved'for 
a Prohibition upon this Reaſon ; thar himſelt is feized 
of a Houſe in the ſaid Pariſh, ard that he and all whoſe 
Eſtatcs he hath inthe Houſe,have had a Scar in an Ifle 
of ch- Church : And ic was Reſolved by the Court, that 
if a Lord of a: Mannex, or other Perſon, who hath his 
Houle and Land inthe Pariſh, time our of mind, and 
bad a Scar in an Ifle of the ſame Church; ſo thar the 


gn py © and. in 21 Ed.3.48 


_ Kwtbarime Levis", that if. a man have 2 .houſe in any 
& Eſtate he bath, have 


Corvyen's Caſe; Lib.12; 
"Afle is proper to his Family, and have 2-aintained ir a* 
heir Char rges ; thar if the Biſhop would diſpoſſeſs him , 
| be ſhall have a Prohibicion: «* Bucfor a = 18 the Body 
of che Church,it a Queſtion ari{cch, x i349 be deCiged by 
'the Ocdinacy,becaulc the Freehold is to che Paalagaud 
_ bs commen bo all the Inhabicagis, And it is £6 Þ. pre- 
ſumed, har the Ordinary who bath Cure of Soulcs, wall 
rake Order in ſuch Caſes, according ro righe and conve- 
mieacy ; and with this ans SH. 7. 12, Andibe Chicf 
luſtice Dame 37ick her Caſc,s H.q. 34: which was, The 
Lady broughc a Bill io the Kivgs=Brnob againſt a Par- 
ſan, Puart Tunicam wen tut atam A —_ Armor, and 
4 #5, with her Husband Sir Hug! Hick his Arm, and 
a Swords in a Chapp:l where he was buried 5 ang the 
Parſen dlaimed chem as Oblarions : And it is there hol- 
en, Thar if enc were to fic in the Chancel, aug hath 


2p 


annot Claim them' as Oblations, for that they were 
ged there in honour of the Deceaſed 2 the Fon. Rea- 


on C 


fon of a Coat-Armopr,&c. And the Chicf Juftice laid, 
che Lady might have 2 good Aion , during her Life, 
inthe Caſe atorclaid ; becauſc (he cauſcd the things to 
he ſer upthere ; and after her deathgthe Heir ſhall have 
his Aion,chey being in che naune of Hire-Jooms which 
belong ro the Heir, And with this agrees the Laws of 6- 
' - thier Nations, Bartho. Caſſancus, ſol.13. Coacl.2g. Aftios 
_ - dat ſpaliguis arma in aliquo loco guſita deleat aut abreſtt,&c. 
. inthe Bil hep of Cai liſt” s Cale. 
'Nutcs, Thac 1 40 Eaſter Te IT 140 "Zacob. ac was Reſglvyed 


ry rhe Star=Chamber, 1n the Cale becwero Hufſ yp _ 
2- 


rith. a'd that he,and all choſe\ 
ard ro have a certain Pow inthe Church; «bac if che 


bur where chere is no (uch Praſcriprions che Ocdinary 


Jo and vulgar Saws, 


« place, his Carper,Liyery, and Cuſhion, the Par- 


Ordinary will diſplace kimhe ſhallhaves Prohibicion; | 
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Earl of Shrewesbur yes Caſe. 


Sir Humphbry Winch, Sir James Ley, Sir Anthowy St. Leger, 
and Sir James Hulleflos, certified the Lordyeof che Cann 
cel, by Command from them , by Letters dated 28, 2 
Martii, 1612, of the. Claim of Gilbert Earl of Shrewes®= - 


bury to the Earldome of Waterford, and Barony of Duvgare 
van in Ireland, as followeth. : 


King Henry the Sixth, by Lerters-Parems in the 20th. 
year of his Reign, did Grant co his Cofin, Jobn Raul of 
Shrew sbury, in confideration of his Loyal Services inthe 
 Ciryand County of Waterford, gro ſe, &c. ipſum in Co- 
. mitem Waterford, una cum ftilo et Fitulo ac nomine ac bonore 

 eiſdem debitis ordinamus & creatns, habendum to the ſaid 
Earl, and his Heirs-males of his Body ; and furcher, 
did Grant the Caſtles, Lordſhips, Sec. of phes fm oo 
the ſaid Earl and the Heirs-mules of his Body,” To hold,” 
8c. of rhe King and his Heirs by Homage and Fealtys, 
apd by the Service of being his Majeſties Senefchal in 
treland. After in the Parliament, called Des Abſentees, 
holdea at ÞPyblin in Ireland io. Main, 28 H. $8, It was 
enaQed by reaſon of the long abſence of George, Barlot 
Sbrewesbury our of the ſaid Realm, Thar the King, his 
Heirs, &c. hail enJoy in right of his Crown of England,” 
all Honors, Mannors, Caftles, &c. and all and fingular 
| poſſi flions, &c, as well Spiritual as Temporal, which” 
the ſaid G:orge Earl of Sbyrcowrabiry and PVYate ford, ac 

any ocher Perions had te bis Uſe, &c. King Hewy the 
8th. by his Lercers Parencs dared 29th, of his Reign, re- - 
citing rhe ſaid Staiute, Nos premiſſa Confederantes, & vo 
61d Grant to che ſaid Earl and his Heirs the Abbey of 
Rifferd with the Landsthereuncs, &c, in the County of 
Nettingban, and che Lordfhip of Retheram in the Coumy 
of Tork, the Abveys of Cheſterſteld, Shirbrook, and Glafſap 
ale in Derbyſhire, with givers other Landy, &c. wo be 
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x12 EarÞ'sf Shrewsbury's Caſe, Lib.tz | 
holden in Capite : And the Queſtions were as follow- | 
' x2. Whether by the long abſcnce of the Earl cf 
Sheewshury our of Ircland, rhe Ticle of the Honor be loft 
and fortciied, he being a Peer of both Realms, and rc- 
fiding here in Englax'. : 

2. Whether by the AN D's abſentces, 28 H. 2, the Ti- 
tle of Dignity of Earl of //atc;ford be takeu from the 

- aid Eatl as well as the Land, 8c, 

Afterwards by ocher Letters Parents dated 27th. of 
Sept. 1612. the rwo Chict Juſtices and Chict Baron 
Were required to conſider of the Caſe, and to certific 

_ their Opinions; which Caſe being argued by Councel 
Irarncd in rhe Law in benalt the ſaid Eail, and chev hav- 
ing taken great adviſement; It was unanimouſly R ſolud 
by chemi all as followeth: . _ ; 

\ I. As roche fi. ſt, R'ſolved, Thar firce ir docs nor ap< 
pear what defence was requiſice 5 and char the Conkh - 
deration Executory was not found by Office to b< broken 
In that Point,che ſaid Euil of $5:ewsbary notwich2anding 
gocs remain Earl of Yatc;ford. T7" - zu 

2. As ro the ſecond, Ic was R:ſolved, Thar the ſaid 
AR 28 H.8. Des Abſc:t2is, does nor onely take away the 
Poff:dons given hin ac his Creation, bur alſo the Dig- 
nity it {clf 5 for though ene may have a Dignicy with= 
OUT Poſſcfl11n, yet is it very inconvenient, that Dignity 
ſh :i1d b: cloarhed with P-werry 2 and ſo it was refolved 
in the Lord Ozles Caſe, in Edw. 6. Reign ;' as the Ba- 
ron of Burl-zgh 35 El.z. did report, , |. _ 

he cauſe of D-gradacion of George Nevil Duke of Bede | 
ford 1s worth obſervacian, which was done by At of Par - | 
lament 16 Jun?, 17 Ed. 4, which AR recicing che m3 - 
king the ſaid George Dukegfers forth the cane of his De - 
gradacion in th:{\s words: Ad for ſo much, as it is 00e11y 
Kiowngthat the ſ211 George hath not, or by Irh:/ttance may 

3 buegany liyelybood toſumport th: (ud Name, Eſtate, and 

| * - Dignity, ce Tocrefore the Kinr, by Advice of bis. Iords 

=. | Spiritnall 
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Spiritual and Temporal,and Commons, &c. Enatteth, epc* 
' Toat from henceforth the ſame Creation of the ſaid Duke, and 
all Names of Dignity. giv: to the ſaid George, or to Jobn 
Nevil h:s Father, be void and of none effeff, Wherein arc 16 
be obſcrved; CP” | 
- I. That though the Duke had not Poſſefiions ro main- 
rain his Dignity, yet ic could not be taken from him bur 
by AQ of Parliament, Eh 

2. Great Inconveniencies follow; where there is great 
Stare and Dignityzand no means to maintain It, 

3- Itis good reaſon to take away ſuch Dignity by At 

_ of Parliament ; and then the AR ſhall be expounded, ro 
take 2way ſuch Inconvenience. And though the Earl of 
Shrewsbury be of great Honour, Vertue, and Poſleflions in 
England ; yet ir was notthe Intention of the Af to con- 
rinue him Earl in Irelind, when bis Poſſcſhons there were 
taken away, | : 

And where it was objeQed,thar the general words Ho- 
n0us and H:rcditamemts, are explained and qualified by 
the ſaid Relative ſubſequenr, which the ſaid George, or 
any to his uſe hath ; Nowin regard no man'can be ſei- 
zcd of che ſaid Digni y,therefore the A& doth nor extend 
rOit, *Tis anſwered, that is to be underſtood, Reddenda 
ſingul: fingulis; and thefe words which the ſaid G.E., hath 
are ſufficient ro paſs the Dignity : and with this agrees 
all the Judges Opinions in Ex2land in Newiis Cale upon 
the like in the Stature28 H. 8, in 7>< Partef my Re» 
ports, fol, 33, and 34. 


þ + = AR omg Le 
HR. 2 Jacob. Regis, 7uriſdifiion of the Court of Common- 
Pleas, | 


In the lat Term, by rhe King's Commands, the Juſti- 

ces of rhe K7ngs: Bench, and Barons of the Exchequer, were 

aflembled bctore the Lord Chancellor Elleſmere, at York- 

houſezro deliver their Opinion, Whether there was any 

Auchocicy in our Books. chat the Juſtices of the Commo®- 
| I Bens 
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I14 - Parliament it Ireland. Lib.12. 


Beneh' may grant Prohibiciens ; or whether every Plea 
cught to be pending in the Courr for ſuch cauſe > And 
the King would know (heir Opinions, The: Judges took 
rime rill chis Term; and then Fleming Chief Juſtice, 
Tanfield Chief Baron, Sig, Altham, Crook, Bromley, and 
Dodderidge : (Yelyerton and Williams Juſtices, being 
_ dead fince laſt Term ) did deliver their Opinions ro the 
Lord Chancellor; Chart the Prefidents of each Court 
ard{ufficiene Warrant for their Proceedings in the ſame 
Court; and for a jong time, and in many Succeſlions of 
Revcrend Judges, Prohibicions upon Information, with= 
out any. other-Plea pending, have bcen granted, Ifſues 
tryed, Verdifts and Judgments given upon Demurrer : 
All which kcivg in force, they unanimoudly agreed to 
give no Opinion againſt the Juriſdition of the Commen- 
 Bexchin this Caſe. $:e my Treatiſe of che JuriſdiQtion of 
_ the Common-Bench in this Point, 
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HjR. 10 Jac. Regis, Parliament in Ireland, 

The Lords of rhe Councel did write to the rwe Chic 

Juſtices,and Chief Baron, to look into Poynings ARt made | 

10 H. 7. in Ireland, and to conſider thereof, and certifte 

' whar ſhall be fic to be held concerning che ſame; their | 

' Lerier bore date, #/timo 7axii 16t2. Upon which, in 

this Term,the ſaid Chief Juſt:ces,Chiet Baron, Artorney 

 - and Solliciror General, were afſcmbled two days ar Ser- 

geants Inne : And they confidercd nor onely of the ſaid 

AR ro H.7.c.4. called Poynings AR; bur alſo of an AR 

made in Ireland, 3 & 4 P.& M. c.4. Entituled, An AQ 
$ 


declaring how Poynings AR ſhall be expounded and ta- 
ken 6, wt the ſaid Ka xo H.7. it is provided, That ne 
Parliament be hereafter holden in Irelayd, bur when the 
Kings Liemenam and Councell there firſt certife the 
King, under the Grear Seal of thar Land,the cauſes,&c. 
and ſuch cauſcs,S&c. zffirmed by the King and his Coun- 
cel, to be good and expedient for the Land, and his L1- 
cence thereupon, &c, A Parliament to be holden after 


Nis 
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the former before,Fc. And any Parliamenr holden con” 
rrary &c. to be void in Law. Qtpon.which AG, divers 
Doubts were conceived, | — 

x, And firſt, Whether:che ſaid AR x0 H. 7. does ex- 
rend to the Succcflers of H. 7. the AR ſpeaking onely of 
the A”. era l1y,404 nor his Succeflors. | 
2, Ifthe Queen Mary were within the word Kjzg,and 
both were held afficmarively ; for rhe word K'vg being 

ſpoke indefinitely, docs extend in Law to all his Succeſ- 
ſors ; And this is ſo expounded by the AQ 3 and 4 Þ. 
and M. ti7 That the ſaid AQt 16 H. 7. ſhall extend co 
the King and Queens Majsſty, her Heirs and Succeflors, 

Secondly, wherc Poyzings ARt ſayes the Kings Licurenanc 

and Counccl,the ſaid Act 3 and 4 P.and M. explains it to 

extend to all other Officers the -King ſhall Depute, by 
whac Name ſocver. 

Z. Thegreareſt Doube was upon theſe words of Poy- 
ines AR; And ſuch Cauſes,Conſiderations,and As,affirm- 
ed by the King and b's Councel, to be good and cxpedient for 
the Lands &-c. Wanether the King may make any change 
oralreratien of the Cauſcs, &c. which ſhall be rranſmnic- 
red hither from the Licucenant and Councel of Ireland - 
Sor that it is not affirmarive, bur corre&ion and altera- 
tion of them : and therefore ic was neceſſary to explain, 
that the AR 3 and 4 P. and M. was in theſe words 5; Ez 
ther for the paſſing of the ſaid Als, and in ſuch fo:m and te- 
uo as they ſhould be ſent into England; or clſe for the 

_ thange or alteration of them, or any part of them. 
4» Anorker Doubc aroſe from theſe words ; That 
doue, 4 Parliament to behad: If at the ſame Parl. other 
Ads, which have been affirmed or altered here, niay bs 
EnaQed there, which. is explained by the ſaid laſt At in 
theſe words, 23%, For paſſing axd agreeing upon ſuch Atts, 
and us others, as ſhall be returned, &+6c. | - 

' 5, A fifth Doubt aroſc from the ſame words ; Whe- 
ther the Lieutenant and Councel of Ireland, after the 
Parliam:ac begun, and pendente Parliam:nto, may upon. 

| S * dcbata 
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5 debare there tranſmit any orher Conſiderations, 8c. the 
whichſaid AQ 3 and 4Þ. andM,. is by cxpreſs words cx 
 plaincd,th:y may. | os 
+ And it was unanimouſly Reſolved , That the Cauſes, 
Corfideration>, and Acts, tranſmitted hither under the. 
. Great Scal of Ireland, ought ro be kept in the Chance: y in 
England ,and nor be remanded, 

2: It thcy be afficmed,they muſt be rranſcrib:d under 
the/Great S:rl;and fo returned imo Ireland. 

3. If the As rranſmirred hither be in any part alter- 
ed or changed here, the Adto alcered n.uſt forthwith be 
terurned under the Great Seal of England, for the Tran- 
ſ:ripr under the Iriſh Grear Seals ro remain m- Chance: y 
here -ſhail nor be amended ; bur the Anzendment ſhall be. 
under the Exgli/l; Great Seal. See 16 H.6.8. which be- 
pins, Mich. 18 H. 6. Rot. 46. coram Rege : how a Parlia- 
ment was holden there before Poynings A, See allo ano- 
ther AR i ade in Ireland the ſame x6 H. 9.c. 23: vid: 
K.3.12. Hiberr'ahabct Parliamenta & faciunt legs & ns- 
ſlra ſtatata non ligant cos, quia non mitturt militcs ad Par- 
liamentum + ſed peiſore cormmſunt ſubjctti Keets , ficut in- 
Uibitcnts Caline,Galcogniz, & Guiznz. | 

But queſtion 15 made of this in ſome ot our Books ; v4. 
z» 6.8.22 HE 25. 1H.7. 9. TH. 7.10, $R.,2. 
Preciſs 204. 13 Ed.z. Tit. Baſtard, 11H. 47. 7 Ed. 4. 
27. Plow. Comment. 368. 13 Elix. Dyer 35. 2 Elig, Dycr 
366. Calyins Caſe, 7th of my Reports 226. 14 Ed.3.18 4. 
A Prebend in England, made Biſhop of Dubliz i Ircland > 

_ Hs Prebendary 1s vo.d,Sce the S ature of Ireland, &c. That 

the As of Patiiam:nt made in Eggl12d, fince the 10 H. 

7. do not bind them in Ircland; bur all made in+ Eng- 

Im beforethe 10 A.7. by the Ac made in Ir cand, te He 
'7.C.22, dobind them in Ircliad. - 

Nete, Cambdes King ac Arms told me, that ſome held, 
if a Baron dyes,havirg Ifſue divers Daughters, the Kirg 

. confer the Dignity to him who mairyes any of them, as 
hath been gone in divers Caſcs, 2152. In the cafe of the 


Low 


% 


Childs part, otherw; 
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Lord Cromwel,who had Tue divers Daughrers : And che 


King did confer the Dignity upon Burchiery who marry ed 


the youngeſt Daughter, and hc was called Croapye! 3 and 
ſo in other Gaſes, | 

Note, (by Linwood) it appears by the Canons Eceleſt- 
afticx,none may cxerciſe Ecclefaſtick Juriſd:Ction, uns 
leſs he be within the Orders of the Church ; becauſe 
none may pronounce Excommunication, bur a Spiritual 
Perſon ; But now by the 37 H. 8. c. 17. 2 Doctor of 
Lay or Regifter,though a Lay-man,may cxtcutc Ecclc- 
fiaftical Juriſdifion. 

No Ecclefiaſtical may cite a Church-Warden to the 


Court, bur ſo as he may return home the ſame -day. Alſo 
_ the Canons limit how many Courts, Ex Offic:o, they may 


havcina year. 


_ 


One OO EET 


————— 
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Mich, 11 Jac, Regis, 


Note, If a man giveto one of his Children a certain 
ſum in his lite,and after dyes z though this is nor given 
as a Childs full Portion, yer it ſhall be ſufficient for 
him : Bur if the Father by Wricing declare, that it is 
bur part of a Childs Poreions then he ſhall have a full 
c nor. | 

Note, It was holden by rhe Judges in the Kings=Bench , 
That if a man be poſleflcd of a Houſe and Term for 
years,doth deviſe for years, does demiſe this ro his W ife 
for Life,the remainder over and dyes, all his Dcbts be- 
Ing paid ; If the Widow enters generally, and converts 
the preki.s toher own uſe,and not to pious Works, this is 
2 Derermination of her Ele&ion. And this is the general 
caſe ; and therefore it, is good that it be ſpecially found, 


= 2 Hayn's 


Hayn's Caſe. Lib. 12, 
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H+y's Caſe. 


In the Lene Aſſize holden at'Lriceſter, 1x and 12 Fac. 
the Caſe was, One 7am Haynes had digged up the fe- 
eral Graves of three men and one Woman in the Night, 
and had taken their Winding-Sheers from theit Bodies, 
and buryed them again ; And it was Reſolved by the Ju- 
Kices at Seygeants Inne in Fleetſtyect char the property of 
the Sheets remains in the Owners, / that is, of him thae 
had rhe property therein, when the dead body was wrap- 
ped therewich ; asin 1x H. 4. If Apparel be pur upon a 
Boy,this is a Gif in Law, for the Boy hath Capaciy te 
rake ic ; but a dead Body, bcing bur a Lump of Earth, 
ﬀath no capacity : Alſo, 'it is nota Gift to the Perſon, 
ut beſtowed on the Body,for the Reverence towards ity 

ro expreſs the hope of ReſurreQion. . And therefore at 
theſecond Aſſizes he was ſeverally Indi&ed for taking 
theſe Sheets : The firſt Indiamenrt was of Perty-Larceny, 
for which he was whipped : And ar the ſame Aſſrzes he 
was Indi&:d for the Felonious taking the other three 
_ Sheers,for which he had his Clergy,and eſcaped Death, 


—_— 
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HW. 11 Jacobi Regis, Farl of Derby's Caſe. 
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In Chancery between Sir John Egertoz Plaintiff, and 1/- 

 kamEatlef Djrby, Chamberlain of Cheſfter,and others, 

Defendants; Ir was Reſolved by the Lord Chancellor, 

the Chicf Juſtice of Englandzthe Maſter of the Rolls,Dod- 
geridge and #1ch Juſtices, . on 

TI. Thatthe Chamberlain of Cheſter, being ſole Judge 

of Equity, cannot Deerece any thing wherein himſelf is 

- party - bur in ſuch Caſe, the Suir ſhall be heard here in 

Cbaxcery, coram Domino Rege. | : : 

; | | | ; So $; 
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2. If the Defendantsdwell our of the County Pala- * 
rinehe who hath to complain in Equity, may complain - # 
here in Chancery : And therefore the Suit ſhall be here 
inChercery, Ne Caria. Domini Regis deficient in Juſtitia ex® _ © 
bibenda : Elſe the SubjcR ſhall hare goed Righr,and yer 
| haveno Remedy. And this purſues the Reaſon of the 
Coemmon-Law, 13 Ed, 3. Tit. Juriſdiftion, $ Ed. 2. Afſ. 
383. 5 £4. 3,30. 30 H. 6.6. 7H. 6.37. For where 

the particular -Courcs cannot de Juſtice te the Parties, 
they ſhall ſue in the Kings general Courts at Weſtminſter, 
11H. 4. 27. 8 £d.4.8. 

3. It was Reſolved, Thar the Kin; cannor grant a 

Commiſſion te any to determine any matter of Equitys 
bur ic ought ro be determined in Chancery > which hath 
had Juriſdi&ion in ſuck caſe time our ot mind, and had 

allowance by Law : whereas ſuch new Commiſhons have 
_ reſolved to be againſt Law,as was agreed in Pottr's 

| c, 

| 4: Upon Conſideration of the Lord Dyer, and ether 


Juſtices in Queen Elizabeth's rime, concerning the J - 
riſdition of the County Palarine;Ic was Reſolved, Thar 
for things Trarficory, though in crutch they be in the. 
County Palarine, che Plaintiff may alleadge them ro be 
done in any place of England, and the D*fendant may nor / 
plead ro the JuriſdiRion of the Court, See Dyer, 13 Elix, 
fol. 202, 716. be | | 
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Forms and Orders of Parliament. 


In the Houſe of Commons, when the Speaker is cho” 
ſen;he a his place where he ſhall firſt fir dewn,ſhall diſ” 
able himſelf, and pray them to proceed a new El:&ion 2 
Bur afrer he is pur inco the Chair, then he ſhall pray 
them thar he may diſable himſelf co the King. 

Notez The Kinz, the firſt day of the Parliament, ſhall 


kein the Uppcr- Houſe ; and there the King, , or Chan- 
— I 4 ccllos 


120 Orders of Parliament. Lib, T2 : 
cellor by his Command, ſhall ſhew the Cauſes of Cal- 


ling the Parliament; and in Conelufion of the Oration, 


the Con mons arc commanded to chuſc a\Speaker; which 


_ after 2 or 3 dayes they preſent, where He makes an Ora= 
tion, diſabling hjmſclt, &c. 


Inthe Lower Hauſe when a Bill is read, the Speaker 
opens the parts of it , ſo thateach Member may uncer- 
and the intent thereof ; and the like is done by the 
Lord Chanc<cllor in the Upper Houſe ; Then upon the 
ſccond Reading,fometimes ut is Engroffed wi.hout Com- 
mucment 2. Then it is pur co the Queſtion ; and ſe in the 
_ Upper. Houſe : _ Bur neither in the Upper or Lower 


Houle,the Chancellor or Speakerſhall not repeata Bill, 
cr an Amendment bur once. 


When 2 Bill is commicted ro the ſecond Reading , 
then if Commirtees do amend ir in any- Point,they hall 
write their Amendments in a Paper, and ſhall dire&roa 


Line z and what Words ſhall be interlined, and where; 


gad Kin all ſhall be ingroffcd in a Bill 

aa if a Bill paſs the Commons Houſe, and the Lords 
amend itthey x as before ſhew the Line, &c, and afcer 
we Amendments arc ingrofled, with particular Referen- 
ec5,and the Bill ſent down to the Commons,the Amend- 
—_ are read three times ; and ſo & converſo,of a Bill 
paſhng the Upper Houſe. 


Ne Lord,Knight,Cicizen,or Burgeſs , may ſpeak above 
Once to one Bll in one day, 


s, No private Bill ought to bs read before publike 
ls. 


In the Commons Houſe, thoſe thar are for the New 
Bill (if there be a Queſtion of Yoyces) ſhall go our of rhe 
Houle ; and who are agaiaft che Bil', or for the Comr- 
mon-Law,or any former, ſhall fir ſkill, for they arc if 
poſſeſſion of the Old Law. 


In the Upper Houſe, wwo Lerds are appointed ro num- 
ber the Vo) Ces, 


In 
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| Lib. 12. alter Chute's Caſe. I21 


- In both Houſes, be thar ftands up firſt to ſpeak, hal 

| - ſpeak fiſt withour difterence of Perſons. NS 
When a Bill is ingroffed at the third Reading, it may 
be amended in the ſame Heuſe in matter of ſubſtance, & 
fortiort, the Errour of the Clerk in the ingicfiing may 
be amended, &c. | | 


IA AMC ooo Oo — 
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P:ſch. 12 Jac. Regis, Walter Chute's Caſe. 


Walter Chute Sewer to the King, exhibited a Petition. 
to the King, That for ſafery of the Realm, &c. that he 
would creft a new Office ro Regiſter all Straygers with- _ 
| in the Realm,cxcepr Merchant-Strangere, te be kept at 
' Jondox,and to grant it to the Peritioner, with a Fees or 
| withour, And all Strangers, excepr Merchant- ſtran- 
gers ,to depart the Realm ina certain time, unleſs they 
take a Billet under the ſaid Regiſters Hand, Which Pc= 
{ ritiengthe Lords of the Counce] referred to Me, by their 
4 Letters of the x3 Novewb.1613. to configder what the Law 
+ 1s that behalf, &c. And upon Conference with the Ju- 


| ftices of the Common-Plcas, and other Juſtices and Ba- 
[1 rons ar Sergeants Inne in Fleetſtreet, It was Reſolved, 
8 Thar the Erc&ion of ſuch New Offices, for the bene- 


fic of a private man, was againſt all Law, of what nature 
_ -ſoever : Therefore when one Captain Lee made ſuir to, 
the King, to have an Office to invemory the Goods: of 
thoſe that dyed Teſtate or Inteſtare, It was Reſolved by 
my Lord Chancellor,and wy Self, That ſuch Grant ſhall 
be utterly void,being both againſt the Common-Law, 
and ihc Statute 217 H. $., In like manner, when anorher 
ſued ro have the Repiſtring of Birth-dayes, and therime . 
of death, Sec. So Mich, 19 Jac, To make a New Office 
inthe Kynzs-Bench encly for making Lattitats, was I$- 
ſolved void, So Iittlctsns Suirzto name an Officer to be a 
| Gen.,Reg, &c, Bur ihg Suit was reje&ed (notwithſtand- 
| RO 


= 


"»» 
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3ng the fair Pretences of it ) by the two Chief Juſtices, 


and others: Sce Hill. 12 Zac. Regis. | 
' * '3, Secondly, It was Reſolved, That it was inconve- 
nient for divers Cauſes s 1. For a private man co have 
Private ends, 2. The nun bring of Strangers by a pri- 
yate man, would inter a Terrour, and other Kings and 
Princes will take oftznce at ir, 3. Ir is to be conkidered, 
what breach it will be te former Treaties, , 
3. As tothe third, 1c may be performed without any 
Inconyenience 3 and ſo it was divided by the Lord Byy- 
_ teigh,and other Lords of the Councel, 37 Elix, To write 

Lexters to the Mayors, Bayliffs, &c. of every City,Bo- 
rough, &c. where any ſtrangers are refidenr, to eertific 
how many ,and of what quality,&c, which they are te 
know, in reſpte& of their Inhabirancs,&c, and this may 


be done withour any Writing ; which being ſhewn to the 


Lords, was 
_ diſallowed. 
. Decemb. 3. Ammo; H.8, Commiſſion was granted to 
divers,to ccrcifie the number of Strangers, Artificers, &c. 
- wichin London and Suburbs,according to the Statures.Sec 
Candiſh Caſe, 29 Elix. | 
13 Flix. A Grant of an Office ro Thowas Kniv:t, to 
examine his Majefties Auditers, and Clerks of the 
Pipc,d&c. Reſolved by rhe Court to be againſt Law, for it 
belongs to the Barons who are Judges, 25 Fljz, A Grant 
of an Office to Thomas I ichfield, to examine all Deccits, 
mp of the Queens Officers for 8 years z ReſoSved to be 
Yoto. | | 
_Sub-pene's in Chancciy, belonged antiemly ro the Six 
Cicrks; Queen Rl; zabeth granted the ſame to a parti- 
fac Ve | 
' Fffidavits Filing and keeping, belenged ro the Regi- 
Ker ; King 7anmcs gramed bi to A iotar man 2 50 
rhe ereQing and putting down Innes did bcleng to the 
Juftice of Peace ; rhe fame King granted it to a patti- 
cular man : So likewiſe the raking of Depoſirions, jc 
| | he 


by them well approved, and the Suirs ucrerly 
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King, and Writing all Licences, 
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* The Office of Alneger, granted by the King to Simax 
Darlington,and the Fees limired. The Drawing, Ingroſ- 
and Pardons, granted to 


Edward Bacon, with former Fees, and a Reftraint to all 


orhers, The Sh Office granted to Thomas Georges and 
others during life, with the Fee of 2 5s. and a reſtraint to 


ethers, The Office of making and Regiſtring gll man» 
ner of Aſſurances and Policies, 8c. granted ro Rithard 
Gandler, Genr, wich ſuch Fees, as the Lord Mayer and 
others ſhould rate, and a Reſtraint ro others, &c, The 
Office of writing Tallies, and Counter-Tallies, granted 
to Sir Vincent Skinner. The Office of ingrofling Pa- 
rents to the Great Seal,with encreaſe of Fees, granced to 
Sir Richard Yown gyand Mr. Pye. Sed de hoc quere. 
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Sir Stephen Proor's Caſe. 


In an Information in the Star-Chamber , againſt Ste- 
phen Proftor, Rerkenhead, and others, for Scandall arid 
Conſpiracy againſt the Earl of Nerthampton,and the Lord 


F'eoten ; Ac the Hearing of rhe Caſe, were preſent eighe 


Lords,viz. the Chief Baronzthe two Chief Juſtices, two 
B:ſhops, one Baron, Chancellor of the Exchequer, and 
the Lord Chancellor 2 And the three Chict Juſtices 
and the Temporal Baron,condemned Sir Stephen Proflor, 
and fined and impriſoned him + Bur the Lord Chancel- 
lorzthe rwo Biſhops, and the Chancellor of the Exche... 
query acquirted him, And the Queſtion was, if Sir Ste- 
pben Proffor ſhall be condemned or acquitted : And the 
matter was referred to the two Chief Juſtices, calling to 
their aſſiÞance rhe Kings Learned Councel, _ 
And firſt they Reſolved, Thar this Queſtion muſt be 
determined by the Prefidents of the Court of Star-Cham- 
berzthar Courc being againſt che Rule and Order of all 
Courrs: For in all other Courrs, if the Juſtices are &- 
qually divided,no Judgment can be given? $0 alſo is ic 
b Wars t Fel 
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224 "Concerning Bevevolence, Lib,19' 
in the Parliament; and therefore this courſe muſt be 
* warranted by che Cuſtom of che Court, And as to thar, 


two Prefidents on:ly were produced, 3. One in Hillary 
Term, 39 Elix, Gibſon Plaintiff, and Grifith and others 


: b 


Defendants, for a Ryor ; where at Hearings being pres» 
ſent, 4 gave Judgment, that the Defendants were geuilry, 
and 4e cotray and no S:ntence of Condemnation was 
ever entred , becauſe che Lord Chancellor was one of 
the 4 that acquitted them. The other was in Hillgzy 
45 Klix. in an Information againſt Katherine and others, 
for Forging a Will, &c, whcre 4 finding che Defendants 
guilty of Forgery,and 4 oncly of Miſdemeaneur, whereof 
the Lord Chancellor was one,Sentence was centred accor- 
ding to the Chancellors Yoyce ; and no ather Prefident 


could be found in this Caſcy as I reported this Term. 


ys lk Wy” : 


amd 


Conce;ning Bencuolence. 


Note, The Exa&ien under the gaod Name of Benewue- 
lence began thus : When King Edw.rhe 4:h had a Subſi- 
dy.granted him by Parl, in the 12th ycar of his Reign : 
beeauſe he could have no mere by Parl.and with a Parl. 
he could not have a Subſidy, he invented this Deviſe ; 


wherein obſerve 3 Thines : 


| _ The Cauſe. 2, The Invention. 3. The Suc- 
CE1S, 

I. The Duke of Burgundy, who marryed Fdw. the 4th 
Siſter, ſolliciced the King to joyn in War with him a- 
gamſt the French King 2 whereto he eafily- conſented, to 
bt revenged of him for aiding the Earl of Warwick, UC, 


_ And ihis was.the cauſe, 


2. The Inventian was ; The King called before him 
ſeveral times many of his wealthieſt Subj:45, co declare 
to them his Neceſfi:y and Purpoſe to levy War, and de- 
manded of each of them a Sum of Money 5 which by the 
King's extraordinary courtelic to them, they very freely 


yiclde d 


C onrernng Benewolence: 


yielded ro. Amongſt the rt, there % as a Rich Widow, of 


whom tbe King meriily csked what ſie would give bimſor - 
maintenance' of his Wars : Fy my Faith (quoth ſhe) ſor your 
loucly Countcnance ſih?y you ſhall hawe 20 1. which being 
more than the King expefted, he thanked ber, and vonchſafed 
to kiſs ber: pon which, ſhe priſently ſwore, he ſkould have 
20 J. wore. 

3. The Sncceſs was, That where the King called this 
2 Bentwotence, yer many of the Pccple did much prucge ar 
ir,and called ita Malevol:#ce, 

"Primo: Ed, 5. The Duke of Buckiagham in Guild- Hall g 
Loadon, among other Things, inveighcd in his Speech 


againſt this Taxation ; and 1 R.3.c, 2+ a Statute 15 Made 


againſt 1 1 

6 H. 7. The King declaring in Parl, that he had juſt 
cauſe of War againſt "the French K Ag, defireda B:nite= 
tencezaccording tro the Example of Eaw.4, and publiſh'd, 
That he would by their open Hands,meaſme their Bene= 
volent Hzarrs. By this means he colle&ed great St:ms 
of Moncy,bur with ſome grudge, 11 H.7.ca.20, An 2& 
was made tor levying that Ben2relence. 20 H.7.A Con- 
miſfion to levy what was granted, 11 H.7. 

15 A838. A Cemmifſhion under the Great Seal, called 
A Commiſſion of Ariticipation. 16 H.8. For Warre with 
Frances a Benezolence levyed, with great Cuiſes - rp 
the Councei; for ir was for a ſixth part of the value in 
Moncy or Plate, 20 4inft the Subj: > good- will, 26 H.8, 
Anoiher B:xcwe; ou levyed by ao {{11on againſt the 
Sub) Qs Will :| Bur if the Subje&Rs will of "their free 
Will give the King any Moneys, this 3s not prohibicee 
by any Starure ; This is proved by the 11 H.7.c.18. 

Feb. Anno 40% Elig, Reſolved by all the Juſtices ard 
Barons, That a free Grant to the Queen, witheur coers 


tion, is lawful, and acorn they granted the Queene 
Quad nota hene; ©uiaz & 6. 
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* X26 Paſch. 12 Jac. Regrs, Lib.T2, 
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Paſch. 12 Jac. Regis. 


The Caſe of Dungannon in Ireland, being a New Cor. 
poration, was thus : The King Confſtituced the Town of 
 Diingannon to be a Free Borough 3 Et ulterius volumns , 
&-c. quod Inhabitants Ville predifie fint unum corpus cov- 
poratum per nomen Prepoſitio, 12 Burgenſeum & Communt- 
fatis Dungannon, ec, Et quodipſs prediffs Prepiſoti + 
' Burgenſes & ſucceſſores ſui babeant poteſtatem eligendi duos 
Burgenſes,&c. ad Parl. ec. And the Doubt was, It this 
Grant of Elc&ion of Burgeffes of Parliam.cat were good, 
becauſe ic was granted but co parcel of the body, viz, 
the Provoſt and Burgeffcs, and not re the Commonalty. 

And the Chief Baron thought this being but a Nomi- 
nation, it was ſufficient co make the Provoſt and Bur- 
ples encly to have ir ;. but this was denyed by all Ju- 

ices and Barons z For the power te Ele& Burgefles, 

3s an Inhericance which ' the Provoſt and Burgedles are 
- Not Capable of,and ought ro be veſics in the entire Cor= 
poration, And fo it was Reſolved by all , That ſuch a 
Grant made by the King ſhould be void ; tor the Inhabi- 
rants have not Capacity co rake an Inhericance ; as in 
15 E1.4. to have Common, And Littleton ſaith in his 
Chaptcr of Bzrgage, That the Burroughs which ſend 
Burgefſes to Parliament, were the moſt anrtient and chick 
Citizs,&c. So that it ſhall bc intended,thar ar fact rhey 
were incorporate, Alſo, Plus valet ſepennumers whlg1tts 
conſuetudo, quam rgalis conceſſio. | 


Buc it was Reſolved, by | Hibbard , Tanfield, Altbams -- 


With, Nicols, and Hauzhton, that Lud Volumus was 2 
gooJ word of Granc,a> Piggt was of Opinion, 21. Edw: 
&- aod this ſh2'l be imply:d a Grant to all the Corpora- 
tion, that che Provoſt and Burgeſſes ſhall El:&, &c, And 


Pra- 


a: 'S 
i | W 


F egularly,when the Granc is indefanire, viz. Firſt, Con- 
edimusy an inceriain thing ” &* Mlterins voliumus quon 
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; Anne Hungate Widow Sic Robert Winde; Henry Branthwait 


Form,and in none of them is any Clauſe to Elc& New 


becauſe refuling 
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Prepoſitus & Burgenſes & Succefſores ſui eligerint. This 
ſhall be within the firſt Concedingus to all the Body. Bur 
che Chief Juſtice of Exgland and Dadderidge rhought the 

comrary. 
Note, All the New Corporations were of the ſame. 


Burgeſſes ; ſothar when the modern Burgeſſes dye, the 
power ©6 Ele& Burgefſes is gone. FEED 


—— ed. —— 
I 
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Mich, +? Facovt Regtss 


A Queſtion was moved teche Chicf Baron and Juſti- 
ces of Sergeants Inn in Chancery-Lane ; That if a Felon 
be convig, cither by Verdi or Confeſſion, if immediar= 
ly by his CenviRien his Goods and Chattels be forfeir- 
cd: Anditwas faid, That if the Felon, after CenviQti- 
on, pray his Clergy, he then ſkall clearly forfeit his 
Geods and Chantcls ; for Pugduy modogrhis is a Flight ; 
the Common-Law, he flyes to Privi- 
ledge of Holy Charch. Bur it was Reſolved by the chict 
Baren and Juftices; That jimmediatly by his Convi&ion, 
his Goods and Charrels are forfeited, and the praying of 
his Clergy is nor any Forfeiture 2 and with this agrees 
Stamf. ſol. 193. a. and alſo: 1 R. 3. And ofthe ſame 
Opinioa was the Chict Juſtice and Juſtices of .Sergeants 


Ione in Fleetſtreet, Vid, Trin, 41 Eli, 333» 
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Mich. 12 Jacobi Regis. Anne Hungate's Caſc,in 
Cam. Stell. 5 


| In this Term a great Caſe was heard and derermined 


in the $tar-Chamber,berween Sir Hemy Day, ( who dyed 


pendent the Bill ) and Arne his Wife, and Nicholas Be- 
dngfield Eſq; and Elizabeth his Wife Plaintiffs: And 


Eq; 
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128 CAzne Huneate's Caſe, Lib. t2, 


Eſq; Thomas Towneſen! Eiq; Thom.rs Blomfeeld Gent, and 
George Ain Gem, Defendants, The Caic was thus 
Henry Hoogan Eſq; bing ſeized of the Mannor of £14- 
monds,and of divers Lands of Eaſt-Bradenham,&c. in No/- 
folk in Fee; by Deed enfeoffcd them tn the uſe cf the 
laid Anar,who took Hyuyrgate re Husband,and had Ifuc by 
him a $81 and a IDaiigiter,and he dyed, Anne obtained 
the W ard(hip of che Son ; 20d atter, wiicn the Son was of 
the Age of 21 years,wanting onely & Weeks, by Dedimus 
poteſtatemdirected co $ir Kobert Wincies Hezxry Branthwayt 
then Feogary, and Thomas Towneſend, they took Cogni- 
Zance of 2 Fine of the laid Son, being of the Ape afore- 
ſaid, aad fick: Aud the Bill charged them all wich Pra- 
Etice, in procuring the ſaid Son to acknowledge the ſaid 
Fincarhey knowing him under Age, andin Wardſhip as 
aforciaid; bur there was nopractice uſed by any of rhe 
Dctendants, bur the Son of his own goed- will Ievyed ir? 
And by Ind:nture,rhe uſe was limited to his Mother the 
faid 412: and her Heirs,wicth power of Revecation by the 
Song, upon render of tos, And this was in conſideration, 
that the Mother had paid the Debts of his Father, which 
were very great, and had obrained the Wardſhip of him 
and ro copficm her Joynturez And that his Mother, if ſhe 
pleaſed, might give it ro his Brother,by Hungate,who was 
bur of half- bloud, And it appeared, the Morher knew the 
S»nto bs within Age, but the Com niflionars were 1g- 
Norant of it ; nor cid they ſend for the Church- Book, in 
wiici his Ag: did appear,being in the ſame Pariſh, And 
the Plzintifts Councel pray:d, thac the Defend ants ſhould 
be paniſhed for their Miſdemeanour ; And that the Wo- 
men Plaintiffs, who were Cofins, &c. Heirs to the ſaid 
Son of the entire bloud, ſhould be dil- inherited by the 
ſaid Fine, h 

To which ic was Reſolved, by the two Chief Juſtices, 
and chief Baron, Thar there was noc any Crim: puniſh- 
avic by the Law in this Caſe.z for the Judges of hc 
Zaaw,and of this Court, may punith Offcaces, &c. Þur 
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they cannot create Offences 2 nor do as Hanwbal d4: to 


make his Way over che Alps, when he could find none- $ 
for Fudicandum enim legibus, &> ubi non eſt lex bt nec eſs 
tranſgreſſis : And therefore if a Fine levyed by an Infants 
be noc Reverſed during his Minority, *cis unavoidable in 
Law, becaufe the Infants Age isto be tryed, Non teft;1n 
teſtinomognon juratornm veredifio, ſed :Fudicis inſpetiione 
ſolwnmodo. F. N. B. ſol. 21. And for this ir was R:ſol 
ved by the ſaid Juſtices, Thar foraſmuch as no Corrupti= 
on and Cireumvention was proved in any of the Parties, 
of which chey may be Indicted ar the Suic of rhe King, or 
puniſhed in this Court,thar che Fine ſhall Rand : And 
It was not apparenc co the Commiſſioners he was within 
Age,ſceing he wanted bur fix Weeks 3; bur if they bad 
known ir;it had beena Miſdemeanour in them, - 
And for this, in this Court, Mich. 24.0 25 Elliz, 15. 
 Berween William Cauniiſh, and Ame his Wife, one of the 
Co-Heirs of Henry Knebtly, againſt  Rober £ W 0: (Leys and 
Katharine, another Co- Heir , and Trafford, and: ochers, 
Defendants ; The Caſe was, That Robert Worſely, and Kay 
tharine his Wifc,being within Age, acknowledged a Note 
of a Fine, before Trafford and another of the Defendants, 
by Dedimus Poteſtatem ; And by the Decree, the Commiſ= 
fioners knew Katharine was within Age ; and therefore 
every on: of them was Fined,bur the Fine ſtands, , . 
Mich, 38 and 39 Elixz. In this Court one Alexander. 
Gilderbran1 ſeized of Lands in Windhamzin the County of 
Norfolk, in Fee : ane Hubbard procured one Roger to take 
upon him the Nam: of Alexander Gilderbrand, who was 
then b:yond Sza, to acknowledge a Fine to the ſaid Hyb- 
bard,of the ſaid Lands; and they were Fined in this Coarr 
and the Linds erdercd co be re-affured co Alexander, on 
pain of a greater Fine : Bur che Fine was not drawn 
the Fite,nor Damages awarded to the party gticved, 


Michs 
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_ 22 ife. Rev.  Mansſele s Caſc, 


23 Eli4. In the Court of Wards rhe Caſe was this : 
Kenry- Buſty (eizcd in Fee of Lands in Northinims, in the 
_ "Cmuny of H47tford,, by bis Will in writing, demiſed the 

Mal Lands ro Henty Buftily his Son in Tail, the remainder 
- x0 3832 Buſbly. And decaiiſe his Son was within Age, 
Kp'demiſed the Education- of him ro Thomas Harriſons 

non lie made his Executor, Afrerward it hapned, thar 
Ty The'Son becamic a "deformed Cripple , and proved 
ul} Ide) i Netivitate which Tdcor, by thepraQt ce of 

Þ ry and others, was raviſhtd from his Gukrdidn and 
/ ed upon mens ſhoukders co an ainknown place, and 
kept in ſecret, till he had \hoontbiged a Fine of 
artds fo'one Bethimme, before Juſtice Sonthcot, 9 Blizg 

1d by Tndenture, rhe uſe of the Fine was declared ro be 
”X© the uſe of the Copnizer and his Heirs * which Bothome 
-'F'2 Flix. coniyeyed rhe faid Lavid tro one Henry Mansfield. 


"oo 22 £/}z;rhe faid Henry B' "ſly the Son,was by Inquie 


bz, the Court of Wards took order for pofſeſſion of rhe 


* the Taeor-: yer the Indentures are nor ſufficient co direR 
the Uſes. "Bur irwarRcſolved, That foraſmuch as he 
"*War'tnabled by the'Fine. as to the Principle; he ſhall 'nor 
be fabled ro limir the Uſes, 'which arc bur as acc-fſory: 
"The ſave is the Law of an  Infant;and 2 Feme-Court, 
"And 'the ſaid" Mryfietd brought an Aﬀionof Treſpaſs in 
"the Common-Pleas againſt 6, Trott, Farmer of the ſaid 
- Lan $, andthe Iffuc was cryed ar the Bar ; and the De- 
"fortned Uent brought our of the Court of Wards, i6 be 
*thewn co che Judges of rhe Common: Pleas,, and to rhe 
Jurors : And the Judges hearing that M-n5frelds Title 
was under the Fine levyed by that Ideer, the Lerd Dytr 
and Court cauſed a Jucor, by conſcat, to be withdrawn 3 ; 
an 
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ound an Tdeors a Nativitate : And upon this, 33. 


 And'it was moved, Thar though "he Fine binds 
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4nd che Lord Dyer ſaid, Thar he Judge who cook che Fin® 
' was neyer worthy co take another { yet notwithſitandings 
all rhe Fine ſtood good, | 


————— 
i — ſw — i. nt. * - ” i ———— _—_ 
m—_ 


- 
_n—n ones, 
— 
ll. Ct. 
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Mich. 1s Jac.Regis. Warcombe and CarrePs Cale. 


, 20 Offob. 6 Eliz, In the Star Chimber the Caſe Wasy 
Edward Carrel an Apprentice ot thc Laws,for a great ſum 
_ of moncy boughc the Wardſhip of Foan » the Daughcer 
and Hcir of P4rcombzin the' County of Hereford,and mar= 
rycd her ro Edw.Carel his youngeſt Son ; And afcer Hilte 
$ Eliz. che ſaid Foar fell fick ; and being of che Age of 
19 ycars,and having no Ifluc, Eazzard her Husband per- 
{waded her, to acknowledge a Fine of her Inheritance 

by which ſhould be conveyed an Eſtate to the Huchand 
and Wife in Tail, che remainder to the right, Heirs of the 
Wife ; and Cognizance was taken by Ded. Poteſt. dire= 
Red to Sir Thomas Sanders, and one Ch:ſnel of Grays-Inue 
before Eaſter, divers Judges being here who might bave 
examined her,and on F ide in Eaſter Week ſhe dyed 5 
bur the Fine, & Pargent du Rozgne, was entredgas of the 
Lſt Term, viz. Hiliry Term 4 days before the Wives 
deacrh. The Or ginal Writ of Covenanr bere.Teſt x5 
Jan. ret. Craſtin. Pur, and che. Ded. Poteſt. x8 Jan. And 
Tames Tarcombe, Cofin and Heir of Foai , comp! ined by 
Bill againſt Edw. Carrel, for gerring the ſaid Fine. by in- 
dirc& Pra cc>; and thereupon the Sentence of cs 


- 


Court was as followeth : 


| This day a right honourable 4ſembly being in . this. Coutts 
the matter depending in the ſamegb.twrcn Janes Warcombe 
Eſq; Plaintiff, and Edw.Carr-| of London Gent. Deten- 
dans as well coicerning the validity of a Fine, Ruged by the 
{aid Edwardzand joan his wife : which \0angas tbe Plains 
tiff all-:dges, was under age at tbe tim? of the Fine lend 5 


ard alſofor certain undue means committed, by the ſajd E4wve 
RS K 2 Gaxr6), 


| 
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1 32  Waycombe and Carrel's Caſe. Lib, 12 . 


Carrel,in the ſu;ng out and getting the ſaid Fine ; and upon 
bearing all-that could be alleadged on beth parts, the ſaid Fine 
was by the Opinion of the whole Conrt, ac:jndged. good and ef- 
feetual in Law, And alſo no fault judged tobe in the ſaid 
Edwaid Carrel,inſuing out the ſaid Fine; but that the [me 
was-ſued out in duc form and erder of the Laws of this R: alms 
and this is within the Rule, Fatta tenent multa quz fieri 
prohibcnrur, | 

' * AndasCarrel was not puniſhed, though he knew his 
Wite within Ape ; ſo nor Hyzgate hall bc puniſhed, 
though ſhe knew her Son ſo ; and the rather, by reaſon 
of that antien: Verſe, - 

I eg's Communes ſe nefeit Famina, iles,M 

Clericus t Culto;, Fudrx ſbi parcet et ulter. 
And by S:ntence all were diſm;:f{-d,&c, 


ade Term.Sanft. Mich. 42 Ed. 3. Ror.2 7. 


'® Cornbi..:; Helena li; Hugonis Alloc,brovghr an Appeal | 


of Robbery againſt 1 awrence BoskofleaksRich.Cohorta, 70. 
Gilmin, and Joan bis W:tc,and others ; and the Deten= 
dants plead nor guilty, and were fund not guilty , Nec 
wnguamſe ſubtraxeruntcldeo preciiius Laurenmius,g ovnes 
ali, ec. cant inde quieti.E! predifta Elcna pro falſo app 
ſno committitur, Oc et ſuper hoc pred. Laurentius es alt 
petunt juxta formam Stat. quod Juritores inquirant que 
"damma, &c. Et ſuper hoc queſitum ct > prefatis Juratoris 
bus, &c. 911 dicunt quod pred. Laurentius ſuſtinuit ad 
wvalentiam 10 |. &'c. et fic fineulatim de Cateris ec. di- 
cunt etiam quod Helena pred.nes oft ſufficient, &c. & quod 
Johannes Riddcl ſen. &- Jo.Riddcljun.&c. abettauerunt 
pred. Helenam, zdeo zpft ec, Out of which Record,thelſc 
BYs arc te bc obſcrved 

'T. Though iris EnaCted by the Star, Weſt. 2. cap.2 1; 
Thac in thr Caſe Juſtic:arii, &-c. puniant appeiiatorem 
per priſozam unus Anni.e&c. fo thac they were nor Bail- 
able : yer guiaeaem Helena pregnans fuit & in pericule 


mortis, fe was 16s co Bayl,co bave her Body 15 Mich. ad. 


ſe 


Among the Records in: he Treaſury, Inter placita & c. 
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\ Lib. 12. Dureffe per Gaoler. 133 


| ſatisfaciendum prediffo Laurentio et aliis, rc, And the 
Reaſon of this is, becauſe the Common- Law requires in 
every Caſe conveniency ; and it is incanvenient a Woman 
with Child ſhould remain in Common-Gacel : And the 
| Judges of the Common-Law ought tro know what rhe 
Moral Poet ſpoke , Redere perſon ſit convententia culgh 
and agrees with Advice of Brattoz,lib .2.cap.2. 

- 2. That the Defendants recover their Danzages,cither 
wholly againſt the Ptinciplc, or wholly againſtche Aber» 
tors; and with this agrees Ed.4.3. 

3» Though the $:acure ſaich, Reft:tuant Appellatores 
damna, 8c, yer che Damages ſhall be ſengulatin allefled; 
for as the Defamarion of une may be greater rhan ano- 
- 3 ſo the Damages of ene may be greater than ana- 
racr, : 

4+ Though the Appellor be nor ſufficient ro pay z yer 
his body ſhall be taken ad ſatisfactendum » Dnia qus no 
habet in &re, luat in corpore. 

5. Though che Jurors ia the Appeal, have found chs 
Detendancs Abertors; ye: infomuch as they are tran- 
gers to the Original, they ſhal not be concluded, Dui 
res inter alios afte alteri nocere non debent. 

Pide the Bookof Entrics, T:tl? Appeal Diviſcone Da- 
mages» 1 %2. VidePlacita coram rege «pad Ebor, tt 
Craft. Santi Trin, 7 Ed. 3. 44. Diviſfcone. Indigmenrs 
are very well worth obieviig. 


bed Y 
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Dureſie per Gauitre 


See there divers ſorts of Preſentments ; as of Wellznge- 
wer, Jorn Alnner, Thomas Billi.us de Flaxwel & Laugh- 
tor, Thomas de Mandon Ballivus de Boby of Grafton, Thomas 
Carleton Ulnder-Sherift of rhe County of Lincoln, and Hugo 
6c Baxter, &c, 


Falſe 
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| Falſe Afidavits. 
'F” Tnan Aion [us ls caſe, it was Reſolved, per totam Cy» 
yiarm), Tharita Sumner rerurn one certified upon his 
Oath in Court-Chrciſtian,where in cruth he was not, and 
thereon he Is pronounced contumax, and ſo becomerh ex- 
Eommnunicace, he ſhail have his Aion ſur l2 cafe ;* for 
here is damnum ct injurts. = 1 OS. 
_ And it was Reſolved, Thar Perpuy, by which Dama- 
ges dO accrew, may be puniſhed as a Miſuemcanour, ar 
he Suit of rhe King ; and alſo the Patcy may have his 
Aﬀion upon the Caſe; for Perjury may nor be com « 
mitted with Impunity :* And for that Reaſon, It Jurors 
rlienſcſyts uſc Perjury, an Atraint lyes by the Common- 
Ciw 2 as appears by Glanwil, I'b, 2. cap.29. 15 H. $. 
Title Attajat, 75. 6 H. 3. ibid. 73 & 75. and in the 


% 


T09. Vid. 27 H. 6.25. 
In like maiincr ic was agreed, Thar if one make a falſe 


. Eime of Ed.x. 4ttaint. 70. wit. 1.cap. 38. Vide F,N.B. 


Conrempr,he may have an Agio'. [ur le caſe,and recover 
Damage-.; ' And theugh the Courr-Chriſtian may pu- 
niſh, pro ſalute anhne; yet they cannot award Damages 


r0 the party; And though the matrer be meerly Eccle- 


HaRtical ; yer if the Party grieved hath Damages, either 
by wrongful Proceedings of the Judge, or Misfealans, or 
Nonteaſans, or falfity of any Miniſter, &c. the Party 
zricved m?y have an Aftion ſur le c ſe, and recover Da- 


#=. L es, . | | .* "P 
., Yo0ci or and Stud, | 18, 119. Aftion. [ur le Caſe, lyes 


agamft the Ordinary,tor a wrongful Exco.nmunicario?, 
rouching any thing our of his Juriſdi&ion, &c, So in 
Fitz. 47 H. 6.8, If an Arch-Deacon refiiſe ro induQt 
the Cl*rk,c,” he ſhall have 4#ionſur le caſe ; Which 
was afficmed for good Lay by all the Court ; with which 
nd on. be Tr LL: agrecs 


Falſe Aftdawvits, Lib, 13, 


davit,by which the Parcy is Artcſted with Proceſs ' of | 


——— 


' Lib.12. Paſch. 14 Jacob. Regis. 135 
 gerees 26 H.8. 3.4, ta man proceed 1s inſt 3 Pro» 
hibirion, 'the Party may haye an Adtion uponp ths Calc 
againt: him, for proſccuting in Court-Chritian. Vids 
Trit. 20 E4.3. Rot, 46. in the Treaſury, Richard Trefel's 
Caſc, Sochc like, Paſch.13 Ed. 3. Rot. 78. Philip ge. 
Bariefhals Cailc, HiH.32 Ei1.3z. Kot.78, and 17 typ. 32 
' Ed.t, and Mich, 29 Ed.3. Rot. 19. femiliter: and 4i- 
vers other Records you may have. See 10 my ook af - 

Prefedents. 
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Lb Paſch. 14 Fac, Regis, 


| An Habeas Corpys to the Marſhal of the Admiralty, 
| grantcd in Hillary Term laſt paſt for Aaukrtdge, Prilo 


' In the cuſtody of the ſaid Marſhal,who did ge 
W @ 7 cauſ: ſpolii, es. contra Haukridge pendet indectſa g'8 
| Judicio es ſententia paratus, &c. Oui quidem Will © 
Haukridge remanet doc anteditt. cauſa per prefat, Daniel 
Dun fſuerit & hec eſt cauſa. And alſo upon another Hg | 
 beas Corpus,he made ſuch a Return 3 and otherwiſe, Pg= 
rata fit; &C. Which rhe Court took to be very inf 


|  Cient, and gavedivers days to amend rhe Return, an 


Cs 


7 
ſhew the cauſc of Delay, and why Scntence was not {a 
yen ; and the Marſhal would not amend his Return. Up= 
on which,the Party being in Priſon x6 or 18 Weeks, 
always the Return was eft parata, &c. And after in ano- 
ther Writ returnable,Craſt, Aſcentions was anorher Re- 
| turn of Parata,&c, without ſhewing cauſe of Delay. The 
| Rerurn alſo'was inſufficient, becauſe Quedam cauſa {poli 
 Civilis & maiitima que coram, 8c, which is roo general, 

for twwo Cauſes: 

I. uſe > ſpolii ) is uncertain, and oughr ro be 
ſpecified in ſome more certainty : bcfades, ic {hews notibe 
' Value of the Goods, 
2. That Maritina eft ſuper littus ; ors in parts maris * 
and yet the Admiral hath not Juridi&ion, Super littus 
a = 4s  _ maris 


T36 Trm.9 Jac. Regs, Lib.r2; 
warigger in forty ; becauſe they are infra corpus comitat, 
And ſo ir was adjudged in Lactes Caſc,Dyer x5 liz. the 
Abbor of Ranſey's Cale, 15 Eliz, Dyer, fol. 236. Paſch. 
37 Elix. in Scaccar. ac contra Digges ; for which cauſe 
ke ought co have ſaid, Syper altum mare intra Turiſdittio 
em Admiralii, See the Stat, 13R. 2. Cc. 5. 2 H.qcll 
x9 8.6.7 _— 
- * For che fuſt, all the Court Reſolycd, that ir was inſuf-, 
ficient +: alſo there was ſhewn notime of the ſpoyl ; And 
For this, in the ſame Termythe ſaid Haukridge was bailed 
In open Court till rhe next Term,according to the Books, 
& NH. 6. 44. 28 H.8.c. 15. - 
Note, It was ſaid by ſome, Thar when Judgment is gi- 
_ Vengthat one ſhall be hanged cill he be dead ; the King 


canner alter the Judgment,and command that he-ſhall be 
beheaded : for the Execution ought to be confermte | 
the Judgment: and with this accords 35 H.s. fol,5 $.and 
Stawf. lib. x. fol. 13. Vide 27 Af. pl. 4x. F.N.B, 144- 

22 Aſs. pl. 49. Duke of Semerſets Caſe z and the Lord | 
Sturtons Caſe in Queen Mary'stime; and the Lord Da-. 

rres his Caſc in Hl: 8, beth whick were hanged for Fe- 


lony, | 

| "I was Reſolved alſo, Thar King H. $8, could not by | 
rhe Law beheadhis Wives for Treaſen : for judicandum || 
eft legibus, 01 exemplis . | 
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In this Term, I moved the Juſtices in Sergeants Inne 
In Fleetſireet, upon the Stat, 27 ac. cap. 6. If the Ju- 
mo of Peace may make a ſpecial Warrant ro Conſta- 
.bles, &c. to haye the bodies of parties, who are to rake 
the Oath according to the Staruce before them ; And ic 
was Reſolved by all, #74 voce, that they may ; and that 
for two Reaſons, 


LY 


Ti41, 9 Jacob. Regs. | 


\ 


of rhe 
Peace, 


ro.rake the Oath before them, or commit ſome Comtempe 


—" 


Lib.12. Trip. 9 Jacobs Regus, 137 


Peacc, to require any perſons gc, ro bk Oath; the 
Law implicite gaye power to make a Warrant to have the 
body : for ®uandolex aliquid alicui concedit, conceditur,ct 
id ne quo res ipſaefſe nan poteſt, | 

- 2. 1c js againſt the Offices of the Juſtices, and the Au- 
thority given them by that Statute, thar they (hall ge 
and ſeck the parties 2 Then I moved, if jn ſuch caſe the 
Conſtables may break the Houſcs of the Parties named 
intheir Warrants; and it ſcemed to Us all that they 
cannot , becauſe they are net Offenders, till they: refuſe 


to the King. 


Note, If the perſon þe fugitiye in another Ceunty, he 
evades the Srature for the preſent z bur he may be indiR= 
ed for Recuſancy,and the Indi&ment be removed into the 
Kings-Bench,and they may make Proceſs againſt them into 
any County of England. Alſo, if they are intheir Hou- 
ſes, the Door being ſhur, &c. they may be indifted be- 
fore the Juſtices of Aﬀize, or Quarter-Seſſions ; and 
then after a Venre Factas,&e, by force ofa Capjas, their 
Houſes may be broken by the Sheriff, 10 Elix. cap. 2, to 
which the 23 El;z. refers, 

Memorandum, Hill. 9 Fac. All the Juſtices of England» 
by the Kings Command, were afſembled,” to confider of 
theſe two pt : And ain the beginning of this Term 
they were recited and debated 3 and after good copfide- 
ration and Conference together, It was Reſolved by ally 
Thar if one be indi&ed for Recuſancy, the Court way 
preceed by Proceſs,upon the Star. 23 Elix, or by Procla- 
martion,according to 28 Eliz, And that the Proceſs u 
on the Ind)\fment,and Yenare Factas, and Capias,&c. and 
upon the Capias, the Sheriff, upon Requeſt made to 0-- 
pen the Door, ( as in Seymans Cale) and when by the 
Sheriff brought into Court, he may, upon refuſal of ta- 
king his Oath, be generally indited, &c. Bur the Ju- 
ſtices, upon the ſecond day of Conference, did nor ſpeak 
to the other Point, Andthis Reſolution being reporred 

to 
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ghcm ore tenus,bur not in Writing, 
Ac ch; third day, upon the Conference in this Term, 
3t ſce ned upon th= Statute 3 Fac. If, Juſtices, of Peace, 
pen Refuſal before chems commir any perſon ro Gaol 
wi:h Bayi,and mention in their Warrant the Tender and 
Refulal,then the Oath ought to be tendred 'agaig. Bur 
if the M:ttimus do not comprehend the Tender and Re- 
fulal,then chey aiay be generally indi&ed, as upon Refu- 
fal in«p-n Courc. And it was Reſolved, That the major 
number of Juticts of Peace, who cemmir the Paities , 
have Ele&ion to commit to the next Afﬀlizes, or the nexc 
Scflons $ And obſerve, thar rwo Juſtices (whercof one of 
the - ©u0ruym ) by the Stat. 7 Zac, may commit any per- 
fon above the Age of 18, and under the Degree of Nobi « 
Jiry,alti ough he be nor indicted or convict, And. itwas 
"Reſolved by all, Thar if the Indi&ment be commenced 
upon the Scar. 3 7ac, upon Refuſal in open Court, then 
the Indi&ment may be ſhort and general, &c. Nor ſo, 
rhe Indi&menc be upon the Commitment made by two 
Juſtices of the Peace, This is good of any perſon wharſo- 
oVcr. 


—_— =. 
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Mich, te Jac, Regis, The Earl of Northampton”> Calc, 


+ The Attorney-General informed againſt Thomas Good= 
- 7: Gent. Sir Richird Cox Kr, Henry Vernon G:or, Hen 
Minors, Thomas Lake Gent, and Fames Inzrum Merchant, 
ore t/3u5, in the Star-Chamber z and charged Gopdrick, 
that hc tad ſpoken and publiſhed of rhe E.of Northampton» 
a Peet of the Realm,Sc,divers falſe and horrible Scan= 
galsſcit, That more Jefuits, Papiſts, &c, have come a 
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Lib. I'Z. E 5 of Northampton 'S Caſe . I 39 


Englasd, fince the Earl of Northayipton was Guardian of 
the Cinque-Ports, then before. : Foy 
2. Thar the ſaid Earl had writ a Book openly againſt 
Garnet, &c. bur ſecretly had writ a Lerrer to Bellarmine, 
 intimatingy that he writ the ſaid Book, ad placandinm re= 
| I ftve ad faciendumpopulum and requeſted, thac his 
' Bouk aighrnor be anſwered : and thar the me > 
of Canterbury had told ir the King : and that che faii 
Goodrick told itro one Deysbery, who acquainted the Eark 
with ir. Goodrick being examined, vouches Sir Richard 
Cox for Author; Sir Richard Cox vouched the ſaid Pers 
non 3 Pernon Cited Lake; Lake, that he heard ir from 
Sergeant Nichols; Nichols ſaid one Speaket telated it to 
him,and thac hc heard it from Fames Inerum ; and Fames 
Ing:um faid, that in Offober he heard the ſaid words of 
'two Engliſh Fugitives at Iigorn 3 but.never publiſhed 
them uu the Earl of Salubury i deathyin May laſt : And 
. all the Defendants conf. fſed at Bar, all that they were 
| chargcd with z and art the Hearing of this Cafe were 11 
Judg<s,Fleyng veins abſen: propter egritudinem, : 
| And ſo it was Reſolved, That the publiſhing of falſe: 
Ruc ours, concerning the King or che Pecrs,was in ſforne 
Caſes puniſhable by the Common-Law : Bur of this 
Were divers Opinions z = 
' 1. And firſt, as ro Rumors themſelyes, 
' 7 They ought to be faſe and horrible. 2. Such of 
' which Diſcord may ariſe berwixt the King and 
his P:ople,&c, Weſt,z. c. 24, 2R. 2.cap. 53. 
3. The Subverfion and Deftruion of the 
Realm, ibidem. | 
\ 2. As to Perſons, they declared to be Prelares, Dukes, 
Earls, Barons, 8c. Juſtice of the one Bench or other, or 
any grear Officers,&c. 2 R.2.c.5. And the King 15 con- 
rained within eſt. x. c. 34. as appears in Dycr, | 5 Mary 
T3. - 
Þ . As to the third Pointzit was Reſolved, Thar if one 


hear ſuch falſe and horrible Rumors, it is not lawful 
LY: | - to 
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[x40 E. of Northampton's Caſe, Lib, 12. 


Impriſonment; Goodyick and Ingrum were Fined the moſt, 


xo relate them to others : And this appears by the Scat, 


- WIR» Thar che Party (hall be impriſoned,until he find out 


the party who ſpoke them, Which proves, ic was an Of- 


Fence, elſe he ſhould nor be puniſh'd by Fine and Impri- 
ſonmenc. 
” Ir was alſo Reſolved, Thar the Offenders at the Bar, if 


againſt chem the Proceedings had bcen by Indi&menr, 
upon theſe Statyres, no Judgment could be had againſt 
them, that they ſhould be impriſencd , cill rhey toung 
their Auchor 3 for Goodrick did not rclatere Newsbcrygthar 
ke heard from Sir R:chard Cox ; bur he related the ſame 
as of himſelf; and for this he ought to be indifted for 


' the words which be himſelf ſpake + and then De xon appa= 
yentibus &- 102 exiftentibus cadem ratio. 


And it was Reſolved, Thar if 4, ſay to B, Did you 
nor hear that C. is guilty of Treaſon,&c. This is tanta- 
2ount to a Scandalous Publication, If FS. publiſh, thar 
He hath heard generally, without a certain Author, thar 
'F. G.- was a Traycor or Thief; there an Adion , Sur le 


caſe, lyerh againſt 7.S. And a Record. was vouched, 


Mich. 33 and 34 E1. 3.\ and inthe 36 if]. pl, 10, and in 
the Exch:quer, Mich, 18, Ed.1. Rot. 4. 

The Detendants,in the Caſe art Bar, fer publication of 
the ſaid words, all che Defendants were puniſh'd by all 
preſence, #14 vece,nulls contradicente , by Eines and 


becauſe one could find no Author for the Words, con- 
cerning the Cipque-Porrs ; nor the other, any other than 
unknown perſons of Lzz072 5 and therefore *rwas taken as 
a Figien of his own. 


thi. 
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 Trin, 19 Jac. Regis. Eaſtwick's Caſc i: Curia 
Waerdorum. 


King Philip and Queen Mary, by their Letters-Parents, 


ale gratiaſpecializ%c, granted to Aringal Wade in Fee, ch* 


s 


Farm® 
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Lib.12. Eaſtwick's Caſe. T4. 


Farm called M:/toy Grange, in the County of Bedford; 
parcel of thePoflefſions ofthe lare diflolvedMoraftcry of 
#1 ooburn. Tenendum pred. firmam de nobis & ſucceſſoribus 
neftris at de Manerio neftro de Eafſt- Greenwich 72 Com. 
Kent zn Capite, per ſervitium wiceſſume partis unius Feods. 
Militis pro omnibus redditibus, @&c. quibuſc 18que $ Which 
- Grange, by mcan Conveyance, came to Chriſtopher Eaſt « 
wick ; after whoſe death,the Tenure was found yerbatimy 
accurding to the words of the Patents + And the Queſti- 
on was, If the Tenure was by a mean, as of the ſaid Ho- 
nour, Or inCapite., And their principal Reaſon was g 
| T hat the Lerters-Parents ſhall be conſtrued ro the po! 
Intention exprefſed ; and inthis Caſe, fome Words oughr * 
to bc rejefted, ſcil. theſe words ( inCapite ) or theſe 
words, ( Be mancrio neftro de Eaſt-Greenwich) for both 
rogether cannot ſtand; and then the better ſhall be ra= 
| ken for the King : as 5 Mary, Dyer 162. 15 H.7.7. 14 
| Ed.4.5.-3 H.7.12, 9 H.7.9. 6. per Hufſey. 13 H. 7- 4. 
per Fineaux, 19 H. 8. Title Office. Brooks 58. Afton. 
| Bur it was Anſwered, and Reſolved > Thar the ſaid 
Grange was held of the King,as of the Honor, and not in 
Capite : Andthe Reaſon was, becauſe that Tenure of the 
King in Capitezis as much as to ſay, Tenure in groſs, or 
of the Perſon of the King, And it appears by antient Re- 
cords,that in Old Time, all Tenures in Groſs, or of the 
Perſon of a Subj:&, were called Tenurcs in Capite ; as 
inClayſ. 9 H.3. membr.28. and many other Records; bur 
of' Jare time, Dicitur de rege ſolummodo terras tener: in 
Catite : And therefore when it is ſaid, Tenendum de n9= 
bis in Capite ut de manerionoſirg de Eaſt-Greenwich, &#c. 
| _ Inajmuch, as it is limited to hold of the King who is 
Chief, it may be yulgarly ſaid, Thar the Tenure is in 
x Chief ; inaſmuch as it is of the Kirgy as of a Mannor, 
Secondly, Ir was Reſolved, Thar the abundant Words 
ſhall be extended in Conftruftion of the Law; and 
| not the Words ſubſequent, which limit the Term in cer- 
Gibty : And with this Reſolution agrees Mich, 17 _ 
7 : 
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 Nota, Thata Tenure of any antient Ho-- 
wot; igh, Hagenet, and Peverelgare, by way of 
lewance in all Ages, raken to have the ef. 
ure in Capite, v2. To | 1avc all the Lar ds 
8&c. Etxor walet ratio contra expertmentum, 
g. Chart. cap. 31. and I1 H. 7. inet. Parliam, 
inced : and-t H. 6. c.:4. Brafton, lib. 2. fol.87. 
30 o H. $8. ; 58. 29 K. 8. Brook, Title Livery, 
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Mich, Anno 6, Jacobi Regis ; Inthe 
Common-Pleas. 


Wilow's Caſe. 


N Treſpaſs brought by Richard Stallon,againſt Thomas 
'S Bradye ( which began in Egſter Term, -6 Jac. 70t, 
A. 1845.) for breaking his Houſe and Cloſe ar Fendit 
thin Com, Cambridge : And the New Aſſignment was 
in an Acre of Paſture, The Dcfendanr pleads, thar rhe 
Place where,&c. was the Land and Freehold of Thomas 
Willowes, and Richard Willowes ; and thar he, as Servant, 
&c. The Plaintiff for Replication ſaith , Thar che 
Place where was parcel of the Mannor of Fenditton, and 
demiſable, &c. by Copy of Churr-Roll in Fee-lample ; 
and that the Lords of the Mannor, granted the Tenc= 
ments, in which &c. to 7ohn Stallion and bis Hers, who 
ſurrendred them to the ſaid Fillowes, and Willgwes, Lords 
of the ſaid Mannor, to the uſe of the Plainrift -and this 
| Heirs, who was admitted,&&c. The Defendant rejoyns, 
and fairh- True it is, that the Tcnements in which &c. 
were parcel of the Mannor, and demiſable &c. and the 
ſurrender and admirtance ſuch proyz, &c, Bur the ſaid 
 Bradjye further ſaich, Thar the Tenements in which, &c. 
at Richard Stallons Admifſion, were,and yer ars of the clear 


yearly 


yearly value of 535. 4d. and that within the Mannor 
there is ſuch a Ciſtone, Dnu81 rat o0nabilis denzriorum 
ſumna l:galis mmste Angliz , ſuper quamlibet admiſſionen 
cujuſhibet priſore tenent. per Doinum ol Poninos Maneri 
pred. fue p:rſeneſch. Þ$c. ad altquas terras, &rc, ſecundum 
conf. Mener. illius deb:tur, & a tempore quo fc. debitum 
fuit Dom. Fc, temyore ejuſdem adfpiiſſior. prifine &xc. 
qu0l idem Dynutus vel Domini vel ſeneſchallas ſuns Cur. 
ejuſd:m Munerit pro tempore exiſter. , uſus fuerit » vel uſt 
fur. per tot. tempus pred. in plena Cur. Man'r. illins pro 
aimiſſione ejuſden perſone, ſeu earund. perſonar, oc falta 
aſſeAere & appunuare. Anglice, Aﬀeſs and Appoinc eand, 
rationabil. ſumman denarior. &c, Et ſumman ſic aſſeſſam 
peiſone admiſſe,&c. ſolverent &vc. eidem Don.ec. And 
furcher ſaich, Thar che Sceward of the ſaid Munnor, ar a 
Court holden the ficit of GO Foher, Anne quarts Regus nuns, 
admirted che Plainrifts ro the Tenements, in which &c. 
and alfcfſcd and fer a reaſonable ſun of money, vir. F l. 
65.8 &, viz. Valorem eerunlem tenementor.per duos anaos 
Or non #ltra pro fine pro pred. admiſſione &c. And the ſaid 
 $cewirdzar the ſame Court, gave notice to the Plainciff, 
che ſaid ſum was to be piid, &c, And furcher ſaich, That 
the #Lowes and Willowes afcerwards,viz. > Novem. in the 
4h year afereſaid, ar Fendittos aforeſaid, requeſted the 
laid Richard Stallon ro pay them the ſaid 5 l.6 5.8 d. which 
the ſaid Richzrd urterly refuſed, 8&&c. By which, the (aid 
Richtrd forfeired to the ſaid Thomas and Richard willowes 
all his Right, Eſtate, &c. The Plainriff ſurjoynerhgand 
Tairh, char the ſaid ſumof5 1. $&s. 8d. &c. was not 14- 
tzonabilis fins, as the (aid Tho nas Bradley above hath al- 
leadged,8&c, Upon which, che D:fendant doth demur 
mn Law, &c; And in this Caſc, theſe Points were Re- 
ſolved by Coke Ciief Juſtice; walm?ſly, Warberton, Daniels 
and Foſt:r, Juſtices, 
x, Ifchc Fine had b:ca reaſonable ,, yer the Lords. 
eughr to have fer a ecrrain rime and place whea the ſame 
ſhould bz paid,b:cauſc ir ftard-->nthe point of Fer- 
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Lib.13. Villowes Caſe. "149 
feirure, As if a man affures T.ands to one and his Heirs,up- 
* on condition to pay to the Bargainee and his Heirs 10 ' 

arſuch a place ; or that he and his heirs (hall re-cnters 
there,bccauſe no time is limiced, the Bargainer ought to. 
give norice to the Bargainee, &c; when he will render 
the money;and he cannot tender ir when he 'pleaſerh: and 
with this agrees 19 El:z. Dyer 344. Soin the Cale at 
the Bar; the Copyholder is nor bound to carry his Fine 
alwaycs with him, &c, And though that che Rejoynder 
is, thar the Plainrift refuſcd ro pay the Fine ; ſo he mighc 
well do, when the Requeſt is nor lawful or reaſonablc? 
And he tha is to pay a great Fine,as tos /. or more, ir 
is not reaſonable thar he carry ic alw+ ys with him ; And 
the Copyholder was nor bound co do it, becauſe the Fine 
was incertain and arbirrable; as was Reſolved in Hwl- 
barts Caſe, in the 4th Part of my Reports, among rhe Ca+ 
py - hold Caſes, PEE. 
2. Ir was Reſolved, Thar though the Fine be ut- 
certain and arbirable ; yer ic ought ro be ſecundum ar- 
bi2rium bon virk 3 and it ought to be reaſonable , becauſe 
Exceſſus tn ve qualibet, jure reprobatur communi : for the 
Co nmon-Law forbids any cxcefſive Diſtreſs, as appears 
41 Ed. 3.26, And this doth appear to be the Common- 
Law ; foc the Statute of Articult ſuper Chartas exrends 
onely tor 3 grievous Diſtreſs taken for the Kings Debr. 
<<F.N. B. 147. 4. and 27 Afſ. Fi. 28 4ſſ;50. 11H. 
4- 2. and 8 H. 4.16. &c. And fo ifan excellive Amet= 
ciament be 1mpolcd in any Cou t-Barony or other Courr 
not of Record,the Party ſhall have Moderata mi/ ericordia; 
Apd Magna Charta is but an Aﬀrazznce of the Common- 
Law in this Poinr, . Sce F.N.B.,J5, And the:.Common- 
Law gives an Afﬀiz: of Sovicat Diſtreſs, and multiplica- 
tion of Diſtreſs found, Which is Exceſs, And with this 
agrees 27 Aſſ. 50,5t. F. N..B, 178 b, And if Tenanr 
in Dower, hath Tcnants at Will, thar are rich, and 
mikes them poorgby exceſſive Tallages and Fines, this is 
waſt, F,N.B, 61.9. 16 H.3.' Waſt.t35, and 16 H.7; 
| ' Vide > 


146 Wrilowe's Caſe, Lib.rzs. 
Vide alfo the Regiſter Judicial. fol. 25. B. Waſte 1y.. 
eth 2n Exulands Henricwn & Hermanum, ec. Villeynes, 
- Dporkum quiltbet' tenet unum meſſuagium & unan Virgat, 
ferre in Villeazgio 11 Villa pred. fc. By all whichir 
'gppears, the Common-Law forbids exc:{live opprefling 
of Villains, &c, Sointhe Caſe ar Bary though the Fine 
& uncertainyct it ought to be reaſonable ; and fo it ap. 
pears by che Cuitome allcadged by che Defcndanr, Sce 
Hyubbard”s Gaſe before y in che grh Part of my Report, 
And when reaſonableneſs concerning a Fine is in queſti- 
onthe ſame ſhall be determined by che Court, in which 
che Aion depends, 21 H.6. 3e. 22 Ed.q 27.ani5e 
$9 H. $8. 33. &c, - . 
3. It way Reſoived, Thar the Fine inthe Caſe at the 
Bar was unreaſons ble,being for the admitrance of a Co- 
py-bolder in Fee-fimplc, upon a Surrender made z for 
_ this is nor-like a voluntary Grant,&c. for chere Arbitrig 
Dona res eftimari debet. Bur when che Lord is comycl» 
ble, ro admichim to whoſe uſe the Surrenderis ; And 
when C:ſtuy que uſe is admicted, he ſhall be in by him 
who made the Surrender,and the Lord is but an Inftcu- 
m-nt to preſent the ſ:me. 
4+ Ir was Refolved, That the Surgoinder is no more; 
than whar the. Law ſaith 2 AHd for the Cauſes aforeſaid, 
Judgment was given for the Plaintiff, | 
And Coke Chirf Juſtic: ſaid in this Caſe, Thar if the 
Courr of Admiralty amerce the Pcfendant exceſſively ar 
diſcretion ( as ſcems by 19 H. 6.7.) the ſims ſhall 
' Dot bind the Party; and be it exc live or nor, ir ſhall 
be decermined in the Court, where the Aion ſhall be 
- broughes Anda Wrir of Acccunt againſt a Bayliff or 
. Guardian, Ducd reddat et rationabilem Compitum, CE 
for the Law requires Reaſon, and no excuſe or cxrremi- 


ex in any thing, 
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Mich. 6 7«c. Regis. in the Common- Plcas : Porcee 
and Rocheſter's Caſe. 


| This Term Lewis and Rocheſter, who dwelt in Eſſex, in 
the Dioccſs of London, were ſued for ſubtraction of 
Tyches growing in R. inthe ſaid County of Eſſex, by 
Porter, in the Court of the Arches of the B. of Canter= 
bury in Loadon: And the Caſe was ; The Archbiſhop of 
rn y hath a peculiar JuriſdiQion of 14 Pariſhes, 
callcd a Deanry, exempt from the Authority ot el Biſhop 
of I 0ndo1ywhereof che Pariſh of St. Mary de Arcubus is the 
Chief : And the Courrt is called the Arches, becauſe it is 


holden there. And a $7eu Queſtion was moved, If in the 


ſaid Courr of Arches holden mn London, he might cite any 
dwelling in Eſſer, for ſubſtraen of Tythes growing in 
Effex ; © if he be prohibited by the Starute 2.3 H.8.cap.g. 
which aftcr Debare ar Bar by Councel ; and alfo by Dr. 
Ferrard, Dr. James;and others,in open Court ; - and laſtly, 
by all che Juſtic:s of the Common- Pleas: A Prohibition 
was granted to the Court of Arches. And, in this Caſe, 
givers Poicts were Reſolved by the Courr, 

I. That» Adts of Parliament, made by the King, 
Lords, and Commons, in P:rliament, are'patcel of the 
Laws of E:g{4l,and therefore ſhall, be expounded by the 
Judges of che Laws of England, and not by the Civilli- 
ans & Cannoniſt, a though che As concern Eccleſiaſti- 


- Cal Juriſd1&Rion, Andin 16H, 7. the Biſhop ef I ozdox 


Cauſed on: to be impriſoned, becauſe the Plaintiff ſaidghe 
ouphr nor to pay his Ty ches ro his Curate * And the im- 
prifoncd Party broughr hi: Aion ef falſe Impriſon= 
ment , againſt choſe thar arreſted him by the Biſhops 
Command ; and there the Marter is well argued what 
words are within the Sraiu'c, and what words are -_ : 
$9 upon the ſame Statute it was Reſolved in 5 Ed. 4, 1 


Krſar's Caſczin yh Kiags Bench ; which ſee in my Book 
; 99 * 
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©. Lib.t3. Porter azd Rockeſter's Caſe. 1 48 
of Prefidemts z And ſo the Statures of Articuli Cliyi d* 
Probibitionc regia : De Circun ſp be agitts, of 2 Ed.s. caps 
13. &c. havealwaycs been cxpounced by the Judges of 
the Common-Lawgas was adjudged in Y'004's Galſc,Paſch. 
29 Elix, So 21 H. 8. cap. 13., Sce 7 Ely, Dyir 233, 
25 Elix, Dyer 251, 14 Elix, Dycr 312. | 15 Flix, Dy. r 
327. 18 El:7, Dyer 352, & 347, 22 Eli, Ly 
8 OY 'Reſolv<d by Coke Chicf Juſtice, 1ab:;toz, Danic?, 
+ -- - and Foſter, Juſlices, Thar the Archbiſhep of Cantcibii'y 
| 3s reftzained by the 23H. 8. cap. g. to cite any one our 
of hitown Dioceſs: tor Dioc: fs dicitur diftinflio,ec.que 
© diviſa vel diverſa eft ab Eccleſia alterins Fpiſcopatus &+ | 
comm(ſſa eubernatio is unius, and is derived a Dj, that fig- 
_ nifics. duo, rwo ; et Elefiio, quia ſcparat duds Turiſdiftio- 
es : And bccaule the Archbiſhop of Cantcrbyry baih a 
- peculiar JuriſdiQion In Lozdsz, tor this cauſe ir is fily 
 _ Taigin the Title, Preamble, and Body of the AR, thar 
© - - when the Archbiſhop fictiog in his extmpr Peculiar in 
=: Loudons Cites one dwelling in Fſſex, he cites him our of 
the Biſhop of Loiidons Dioceſs 5 £05 out of the Diocels, 
And in the Clauſe, of the Penalty of 101. iris ſaid,Our 
of the Dioceſs. &c, where the Party dwclleth ; which a- 
. grees with the Eenification of Dioceſs before : And the | 
words ( far off ) were put in the Preamble, to ſhew the 
- great miſchief that was before the AR; as the 32 H. $ 
' Cap. 33. in the Preamble, it is difſeixens with iirength, 
And the Body of the AR ſaith, ſuch Diſſeizor, the ſame 
cxcending to. all Difſeizors : bur Difſe;zin with force, 5s 
the greateſt. miſchicf, 4 and 5 Flix. Dycr 219. Sore>. 
3. cap.5.:adjudged 44 Ed 3. 18. So 21 H.8. cip.i5. In 
_ all which, the Caſe is irorger, than rhe Caſe ar barre 
©  chere rho word (ſuch ) in the Bedy of the ARzicferring 
_ _ ko the Preamblegwhich is nor in our Caſe, 
.; 2, The Body of the AQt is, No Pei ſon (hall be hence- 
Forth cited before any Ordinary, &c. our of the Dioccſs, 
gr peculiar Juciſdiion, where the Perſon ſhall be _ 
- | : ling 3 


90. X$4, 308 I OO : e3 IE We "br EN EK 607 CR gee et bY. We. ys hae bo 
MT bo bt Rong LELUP - 07 7 "7 £ {ROO TAY " A ci WEE 
i T9 - 0 eb FAR SIS EG St TRIBY TY 1 GCE Ls pts Eads : $4450 Ts WE EGAAIPS. Dos "Fx 
Wl FS WET, HUCK s : us Us POE ad 407 4 4 + + 
# T * *N £ A 
- ; a 


a 
> * 


= 


an _—— 


Lib. 13. Porter & Rocheſter's Caſe. 149 
l;ng.; and if ſo,then a fortiori,the Court of Arches which 
fits in a Pceuliar,ſha]l nor cire o: hers out of another Dio- 
ceſs. And the words (out of th: Dzoccſs) are meant of the 
Dioceſs or Juriſdi&ion of the Ordinary where he dwcl- 
leth, | 

3- Obſerve, the Preamble of the A recires expreflys 
Thar th<.SubjeRs were called by compulſory Proceſs to 
appear inthe Archcs, Audience, and other Courcs'of the 
 Archbiſhoprick of this Realm ; So that the Intention of 

the Act was to reduce the Archhiſhop ro his proper Dio= 
ceſs, unleſs in five Caſcs, | | 
| 1. For any Spiritual Offence or Cauſe committed, or 
omirted,contrary to Right and Duty by the Biſhop, &c. 
which word (opitted)proves,there ought to be a Defaulc 
in the Ocdinary, GE 

\ 2, Except it be in Caſe of Appeal, and other lawfull 
Cauſe, where the Parry ſhall fi:d himſclf grieved by the 
Ordinary, after the marttex there firſt begun , . ergo, ic 
ought to be firſt begun before the Ocdinary, 

3. Incaſe the Biſhap oc Ordinary, 8c, dare not, or 
will not convent the Party to. be ſucd before him. 
4. In caſe the Biſhop or Judge of the place, within 
wheſe Juriſdiction, or before whom the Suir by this A& 
ſhould be hegun and proſecuted, be party, dire&ly,or IN- 

Cire&ly, tothe Martrer or Cauſe of the ſame Suir. 

5. In cafc any Biſhop, or other inferiour Judge under 
him,&c, make Requelt ro the Archbiſhop, Biſhop, or 0- 
ther inferiour Ordinary or Tudge ; and that to be done 
in Caſes oncly, where the Law Civil or Common, doth 
afhrm, 8c. 

Tr. Alfo there are (wo Proviſoes which explain it alſo, 
223, That it fhall be lawful for every Archbiſhop, co 
cue any perſon inhabiting m any Biſhops Dioceſs in his 
Province for mgtrer of Herefic : by which it appears,thac 
_ all Capſcs -nor excepted , he is prohikyted by the 
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150 Porter & Rocheſter's Cafe. Lib.13. 


Biſhop out of his Dioceſs, unleſs in the Caſes excepred, is 
prohibiced by the 23 H. 2. to cite any man out of any 0- 


that appears by the Canon, Cap. .Romana in ſexto de Ap- 
Wound Cap. de competenti in ſexto. And rhe ſaid 
AR is fo expounded, by all the Clergy of England, at a 
Convocation at London, Aniro 1 Jac, Regis, 1603. Cano? 
} 4+ | 

7 And whereas it is ſaid in the Preamble of the Ad in 
the Arches, Audience ,and other High-Ceurrs of this 
Realm 2 Iris to be known, that 'the Archbiſhop of this 
Realm, before thar AR, had power I eg :mtine trom the 
Pope; By which they had Authority not oncly over all, 
bur concurrent Authority with every @rdinary,8&c.not as 
Archbiſhop of Canterbury, &c, bur by his Powec and Au- 
rhority Legancine, Ft tria ſunt genera Legarorum; I.Dut- 
dam de latere Dom.Pape mittuntur, &c. 2. Dati94 qual 
ſempliciter in I egatione mittuntur,&c. 3. Nati ſeu nitivi, 


qi ſuarum Eccleſiarum pretextu legatione fingantur, et ſunt 


4+ Archicpiſcopus Cant, Ebsraccnſis, Remanenſisy et Piſans : 
Which Auchority Legamiine is now taken away and abo- 
liſhed utterly. 

3+ It was Reſolved, That when any Judges are by 


AX of Parliamenr,it they proceed againſt the AR, there 


2 Prohibition lyes,. As againſt the Steward and Mar- 
il ofthe Houſhold ; ©nodnon teneant placita de libero 
tepemento,de debits, de Conventione, CFC $0 Artacul! ſu- 


pe? Chart as, cip. 3. Regiſter fol. 185, So againſt rhe 
. Conſtable of Dover. So to Juſtices of Aſſize 3; Dy0d in- 
_ guifitzones que ſunt magni exattions non captantur 1m Pa- 


tri4s 


2. There is a faving for the Archbiſhop, calling any 

Perſon out of the Diocef; where he ſhall be dwelling, ra 
"the Probate of any Tcitament +: which Proviſoc ſhould: be 
vain, if notwithſtanding that AR ſhould have concurrent 
Authority with every Ordinary throughout his whole 
Province : Wherefore it was concluded, That the Arch- 


ther Diocefle : which A& is but a Law declaratory of 
the ancient Canons,and a true Expoſition of them. . And 


—_ 


Lib. I3s Edward's Caſe. | ISL 


tria. So tothe Treaſurer and Barons of the Exch:quer® 
upon Art. ſuper Chart. c. 4. $:at. Kutland. cap. ult. Sce 
F. N. B. 45:46,&c. 17H. 6.54. vide13 E1.g. lule 
Prohibition. $9 againſt all Ecclchuſtical Jjudge:s upon 
2 H. 5. 3- andtherewith agrees 4 Ed. 4.37. and F, N. 
B. 43. &c, S9 the Caſe upon the Start, 2 H.5. c.15, as 
appears by the Prefident, 5 Ed.4. Keyſens Calc, 10 He7. 
17. See Paſio#'s Opinion, g H. 6. 3. S:c the 35 H. 6.6; 
when any things is prohibited by a Statute, if the Party 
be convited, he (hall be faacd for rhe Contempt ro the 
Law, And it every perſon ſhould be put to his Aftion 
upon the Statute, it would encreaſe Suits, and a Prohibie 
tion is the (horcer and cafier way, And the Rule of the 
Court was, Fat prohibitio Curie Cantuar. de Arcubus. In- 
t:r partes predift. per Curizm. And Sherly , and Hairiss 
juo, Sergeant at Law, were at Councel of the Caſe, 
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The High-Commiſſieners , in Cauſes Ecclcfaſticals 
ob. &cd divers Engliſh Articles, againſt Thomas Edwards 
of Exeter : As, 

1. That Mr, 7ohz walton, bcing trained up in Oxferd 
Nniv:rfity, was there worthily admitted to ſeveral De- 
orees of Schools, and deſcrvedly rook upon him the De» 

orce of Dr. of Phy ſick, 
' 2. That he was a Reverend and well-praQ:{cd man 1A 
the Art of Phy fick, 
: 3. That you the ſaid Thargas Eiwards, are no Gra» 
duare, 

4- Thar you knowing the Premiſes, notwitkftandi 
you the ſaid Edwards, &c. of purpoſe to diſgrace the ſaid 
Dr. Wilts, 8&c.did, againſt the Rules of Chariry,write 
and fend tothe ſaid Dr. Talion, a leud-and uncharirable. 
Letter, taxing bim therein of want of Skill and Judge 
ment in his Profeſſion, &c. And ſefar you exceeded in 

L 4 your 
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152 Edward's Caſe. Lib.I3. 


your: ſaid uncivil Letter ; thar-you told him therein, in 
plain termS, He may be crowned for an Aſs,8c. 

5; And further rodtſgrace the ſaid Mr. Dr,walton, in 
the ſaid Univerſicy, did publiſh a Copy of the ſaid Letter 
ro Sir William Courtney, and others; and in your Letter 
was contained Sipſclam lichenen mentegram ; Take that for 
your Inheritance, and thank God you have a goed Fa- 
' ther. Anddid you nor covertly imply thereby , thar 
rhe ſaid Dr. #altens Father ( late Biſhop of Exetcr ) was 


« 


ſubje& ro the French Pox and Leprofic, 8c. 

6. That in another Letter you ſent tro Dr. Madeys, Dr. 
in Phyſack alſo, you named Dr.#altor, and mace a Hoin 
In your Letter 2 Wherher you meant nor thereby , that 
they were both Cuckolds; or what other meaning you 
had. Y _ 1 
7. You knowing Dr, Walton ro be one of the High- 
 Commiſſhon in the Dioceſs of Excty ; and having ob- 
rained a Sentence againſt hjm in the Star-Chamber , for 
contriving and publiſhing a Libel,did rriumphirg]y ſay, 
You had gorren on the Hip a Commiſſioner for Cauſes 
_ Eecclefiaſtical, 8c, which you did to diſerace hini, and 
in him the whole Commiſſion in thoſe Parts, 

8. That after the Leiter Mifjve {cnc ro you, you ſaid 
arrogantly, Thar you cared nor for any thing this Court 
"can dozfor that you ean remove this Matrer at your plea- 


— 


ſure. 
Andrthis Term it was moved to have a Prohibition in 
this Caſc : and the matter was well argued 2: And at laſt- 
It was. Refolved by Cote Chief Juſtice, Warberton, Dan'e!, 
and Foſter, Juſtices ; That the fiiſt ſix Arcicles were meer- 
1y Temporal ; and, in truth, is, in the nature of an ARi- 
on upon the Caſe, . for Seandal of Dr. Walter in his Pro- 
teflon of Phyſick « and therefores for chem a Prohibition 
doth lye for divers Cauſes, | ; 

1+» Becauſe che Perſons and Matters args Tewpo- 
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Lib-13. Edward's Caſe. I53 
2, Bccaule it is for Defamation; which if any ſuch 
ſhall be for ihe lame, it ought to begin before the Orgi- 
naxy,becauſle it is nor ſuch an enormous Offence, which 
is to be determined by the Righ- Cen.miſſioners nor 
doth Suir lye betore them, for caliirg the Doftor Cuck- 
old,as in the ſeventh Article: And *rwas {aid,the Com=- 
'miſſioners ought to incur the danger of Premunire. ff 
2. It was Reſolved, That the Ecclefiaſtical Judge 
cannot exarine any man upon his Oath,upon the Inten- 
tion and Thowghc ot his Heart 3 for copttationts penam 
nemo cmoret : ter the Proverb ſaith, Thought is fice. And 
rherefore for the 6ch and 7th, were Reſolved, as well for 
the Marter,asfor the Form,to be ſuch, to which rhe De< 
fendant was not compelled re anſwer: And thar to the 
7:h,he might juſtific the ſame ; becauſe ir appears upon 
his own ſhewing, that the DoRor was ſentenced in the 
Star Chamber ; Alſo,the Libel is meer Temporal ; and if 
It were Spiritual, ſuch a Defamarion is not cxaminable 
before the High-Commiſſoners. 
As ro the laſt Article, it appeareth now by the Judg= 
went of this Coprt, that he mighr well juſtific che ſaid 
Words: Alſe, the Commiſſioners ſhall not have any 
Conurzance of Scandal to themiſelves,they being Parties; 
and ſuchScandal punifhable by the Common-Law,as was 
reſolved in Hales Caſe in Dyer, and in my Book of Prefi- 
dents, Hales Indiftment, &c, 
[- The Biſhop of Wixcheſter, being Vifirer of Wincheſtcr- 
School,and other his Collegues, Anxo 5 Car. cited the 
Uſher of the ſaid School, by force of the ſaid Commiſſi- 
on, to appear beforethem, &c, for which they incurred 
the danger of Preamwtire : So did the Biſhop of Canterbu- 
1y,and his Collegnes,for citing one Humphry Frank, Mae 
fier of Arrs,and School- Maſter of Scyennock School, &c, 
and proceeding. &. C ; 
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Mich. 6 Jac, Regis, Txy{or and Shoy!'s Caſe, 


Taylor informied upon the Stature, F Ely. Cap. 4. Tam 
pro Dom. R'ge quan proſe, in the Exchequ.r: That the © 
Dctcndant had uſed the Art and Myſtery.ct a Brewer, 
&c. and averred , That Shygyt the Defendant did nox 
exerciſe the Art or Myſtery of a Brewer, ar the time of 
making the Act, nor bad been Apprentice 7 years, &c, 
The Defendant d:murred in Law,upon the Informa::on, 
and Judgment was given againft him by the Barons. And 
now in this Term, upon a Wric of Erreur, che Matter 
was argued at Scygeants Inne before the two Chick Juſti- 
ces: And two matters were moved. 

I. One, That a Brewer is not within the ſaid Branch 
of the ſaid AQ ; for the words arc, Thar it ſhall not be 
lawful to any Pcrfons, other than ſuch as now uſe lawful 

th any Art, Myſtery,or Manual Occupation, to (ct up or 
uſe any Arc, Miftery, or Manaal Occupation, except he | 
ſhall have been brought up therein 7. years ac leaſt as an 
Apprentice, And *rwas ſaid, That the Trade of 2 Brewer 
25 nor any Air, Mftery, or Manual Occupation within 
the ſaid Branch, becauſe it is eaſily and preſcntly lear» 
ned, and necds nor 7 years Apprenticeſhip ro learn the 
ſam, it being every Country Heuſewifes Work ; And 
the AR of F.$. is, That a Brewer is not a Handicrafc 

Axtificer, 

2. It was moved, Thar the ſaid Averment was not 
ſufficient ; for i ought to be as generalzas-the Exception 
in the Scarute is, —Y. | 
2, Tothe firſt, it was Reſolved, That the Trade of a 
Brewer,wv:7,To hold a Con:mon Brewhouſc, to ſcll Beer 
or Aleto another, is an Artand Myſtery withip the ſaid 
Ag: for in the beginnivg of ir, it is EnaQted, That no | 
Perſon ſhall be rerained for leſs time than a whole year 
18 any the Scrvices,Grafts, Myſteries, or Arcs of Cloarh- 
| Ng 


A 


WES” ans toes QOSEDs Fw 
4 of Je” Foes ei EI ie ets a "_ "_ 
* net, aw : SOS" ETFs 2 O_ hs > en ” ""_ X 
BSI v , TOI. (3 50G P 
, , Bal; > 
j Is FE EK > 


s : SEN PE oe yy +, Be wad WES OE a 2 Te none fc, __ 
pH F : ns (5 NS bees SEO" v2 yp 5 
b * - g + 
PST” 
i 
b | 
L1 U Jo. At h 5 G8 . | 


ing, &c. Bakers, Brewers, &c, Cooks &c, Upon which 
words in the ſaid Branch,the Information is: grounded ; 

| Alſo, becauſe every Houſewife brews for her private uſc g 
fo alſo ſhe bakes and dreficth mear ; yer none can hold a 
Common Bakehouſe, or Ceoks Shop, to ſ<ll ro others, 
unleſs he hath becn an Apprentice,&c. And the AR 22 
H. 8. c. 13. 1scxplained, That a Brewer, Baker, Surge» 
on,and Scrivener, are nor Handicrafts mentioned in cer- 
rain penal Laws ; butthe ſame doth nor prove, but they 
are Arts or Myſteries, 

2. Asto the ſecond, icwas Reſolved, That the Inten. 
tion of the Act was, that nene ſhould take upon hrm any 
Arc,but he who hath Skill or knowledg in the ſamesfor, 
Dwod quiſqu? norit in hoe ſe exerceat And ſo the biuft Judg- 
ment was afhrmed, | 
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 Mith. 6 Jac. Regis. In the Common-Pleas ; .The Caſe of 
\ Modus Decimand'. 


Sherly Sergeant moved to have a Prohibirion, becauſe 
a Parſon ſucd ro have Tyrhes of Sylva Cedua, under 26 
y:ars growth in the Weild of Kent, where by the Cuſtom 
no Tyches were ever paid of any Wood : Andif ſuch a 
Cuſtom, jn 104 Decimando , for all Lay-people within the 
ſ aid Weild,were lawful or not, wasthe Queſtien, And 
to have a Prohibicion,it was ſaid, That though one par- 
ticular man ſhall nor preſcribe #1 nou Decimando yer tuch. 
a general Cuſtom wichin a great Countrey might well 
be; as in 43 Ed.3.32, And the 45 Ed. 3, Cuſtom? IF» 
where an Abbot purchaſcd Tcnements afrer the Scatuce 
 &c, and ſairh, That being Lord of the Town, &c. there 
was a Cuſtem in the ſaid Town,that when Tenanc cefſc 
for , years,the Lord may enter, &c. And that his Te- 
Nnanc cefled for 3 years,and he enrred : Andrche Rule of 
the Court js,Becauſe ir was an uſage only in chat Town, 
he was Put ro anſwer, by which appears, that a Ciftony | 
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156 Caſeof Modus Decimandi. Lib. rg, 
was not good in 2 pzrticular Town ; that verhaps mighe 
Begood mn a Countrey,&c. Sce4o Af. 21. & 27. 39 
| Ed. ;. 2. S:calſlog H6.26. b. 16 Ed, 2. Preſcription 
$3. Dyer 363. 22 H.6. 14. 21 El. 4. 15. andg$ af. 
$8. Do. & Scud. [iþ. 2. cap. 55, A particular Country 
may preſccib:ro pay ro Tyth:s for Corn, &c. bur with 
ehis Caucion, thac the Miniſter harh ſufficient portion 
befides ro maintain him, to celtbrare Divine Scrvice. 
And fol. 172. itis hold:n, That where Tythes have oc 
been paid ot (lnder- yoods, under 20 years growth, that 
no Tythes ſhall bz paid for the ſame 2 And fol, 174. thar 
ſuch a Cuſtome of a whole Councrry,thac no Tythes ot + 
ordfhip ſhall be paid, is ue : Bur the Court woald 
viſe, Whether ſuch a Cuſtom of a Town or Count: y 
be good : Bur in an:izne times, the Pariſhioners bave 
given or procured to the Paiſon,a Wood, or other Lands, 
Sic. To hald co him and his Succefſors, in ſatiztaftion 
of all Tyrhecs of Wood in the ſame Pariſh, the Parſon ls 
ſeized of the ſame, that without queſtion is a good C4 - 
enarge of his Ty.hes ; and it he ſuc tor the ſam: a Pro- 
hibirion lyes, 

I will cite an antiznt Judgment many years paſt, M'c, 
25 H. 3. tilts. Rot, 5. bxfore the K og at !Fetm:aſter ; 
Sanſo: Folyet brought an Atcaint upon a Prohibicion, 
293inſt Thyw -- Do, Con of Gente hb oe fe fon 0 


me, and neees not 7 yiart Arp enticcih.p i learn the 
—_— x _— _ H uſewifes Work : And 
hy & R.8. 1s, That a Brewer i ang: at 
=." ny Bre is nat a Handicraft 

2. bt was moved, That the ſaid Averment was not 
ſufficiem z for « ought ro be as generalzas the Exception 
an the Scacuce is. 

1. Tothe firſt, it was Reſolved, That the Trade of a 
Brewer,w/2,To hold a Con:mon Brewhouſc, to fell Beer 
or Aleto another » 1s an Artand Myſtery wichio the ſaid 
At: for in the beginnivg of it, it is EnaRed, That no 
Perfon all be rerained for leſs time than a whole year 
ooo any the Ser viees,Grafrs, Myſteries, or Arts of Cloarh- 
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| .Lib:13. Caſe of Modus Decimandi, 1 57 
| ſueth for Tythes in kicdghe ſhall have:a Prohibirion, be= 
cauſe that te chargeth 1s Layfee with Tyihes, which is 
diſcharged of chem: By which it doth appear , thar 
Tyihes cannot be dilcharged, and altoguher raken away 
and eftin/*; And herewith aprecs the Regiſter, which is 
the moſt antient Law-Bovuk, ful, 38, By which alſo ir 
dppears, T har T yihes may be diſcharged, and that t he 
macrer of 6iſcharge cught ro be deietmined by the Come 
mon= Law, and riot in the Spirnual Court, Alſo by the 
A& ot Circumſyctle agatis, mide 13 Ed. 1. It is ſaid, . $. 
Refer petat teiſus Paro: biano) ablationes > decimas debi- 
tn & conſuetcs &c. Wh th proves; there are Tythes is 
66;10d ether Tyihes due by Cuſtom, as a Modus Deci= 
macs &c., And yet it is Refolveo, x9 Ed.;. Juiiſdiflien 
28. ihe Ordinarce of Chemmſp.fic agatis is not & 
$atutr, and that ihe Piclatcs wade 
yet thin the Prelates acknowledge That there 
were Tythes due by Culleme , which jis a Modis 
Dectimandi, By which « appears alſo, char Tythes, by 
Cuſtom, way be altcied to another thing, See 8 Ed.4. 
14. F. N. B. 4t.g. trac 3 Ed, 0.17. 16 Ed. 3." Mn- 
My 24. 40 Ed. 3. 3. b. andÞ.N, B, 152. And if the 
Lord of a Mannor hath alwayecs holden; his Manner difſ- 
charged of Tythes, and the Parſon had before time ef 


Cuſtom, 14 884 Dec menus , tor ail LIP $20gen Wren ng 
[a4 Weild, were lawtul or not» was ihe Queſtion, And | 
to have a Prehibit iongit was ſaid, That though one par- 
ticular man ſhall nor \be is nos Decimande z yer Tuct 
a general Cuſtom within a great Coumrey might well 
be; as in gz Ed.3.33. Andthe 45 Ed. 3.C 15» 
where an Abbot pu 


chaſcd Tcnements afrer the Scatuce 
&c, and ſaith, That being Lord of the Town, &c. there 
was a Cuſtem in the ſaid Town,chat when Tenant ceſſcrh 
for , years,the Lord may enter, 8c. And that YO 
* nant cefſcd for > years,and he entred : And the a c of 
the Court i:,Becauſe ir was an uſage only in that Town, 
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Was not good in 2 pzrticular Town ; that rerhaps might 
be good in a Countr:y,&. Scec4o Aſſ. 21. & 27. 39 
Ed. 3. 2. S:calſlo7 86.26. b. 16 Ed, 2. Preſcription 
F3. Dyer 363. 22 H.6. 14. 21 El. 4. 15. andg$ Aff. 
$. Do&.& Scud. /iþ, 2. cap. 55, A particular Country 
may preſccib: ro pay ro Tyth=s for Corn, &c. bur with 


ehis Caucion, char the Miniſter hath ſufficient portion 


bcfides ro maintain him, to celtbrace Divine Service. 
And fol. 172. itis hold:n, That where Tythes have nor 
been paid ot (Indcet- yoods, under 30 ycars growth, that 
no Tyrhes ſhall bz paid for the ſame 2 And fol, 174. thar 
ſuch a Cuſtom of a whole Country,thac no Tythes of 1 
Lordfip ſhall be paid,is good : Bur the Courr wouid 
adviſe, Whether ſuch a Cuſtom of a Town or Country 
be good 2: Bur in an:iznr times, the Pariſhioners have 
given or procured to the Parſon,a Wood,or other Lands, 
8c, To hold ro him and his Succeffors, in ſatisfaftion 
ef all Tyrhes of Wood in the ſame Pariſh, the Parſon fe 
ſeized of the ſame, that without queſtion is a good Cil- 
enarge of his Ty.hes ; and if he ſuc for the fam, a Pro- 
Hibirion lyes, | | 

I will cite an anti-nt Judgment many years paſt, Mc, 
25 H. 3. Wilts. Rot, 5. before the K'ng at etminſtey ; 
Sanſe: Foly:t brought an Atcaint upon a Prohibition, 
againſt Thomas Paiſon of Swintsn, becauſe he ſued him in 
rhe Spiritual Court , for a Laytee of the ſaii Samſon in 
Draycer, contrary to the Kings Prohibition, &c.. and rhe 
Parſon was condemned in 2& Marks, &c. which agrees 
withrhe Rule and R-aſen of the Law, continued unto this 
gay ; For Prefidents in E772. E4.x. H.3. and King John, 
and more antient,are not to be now followed, unlels they 
agree with the Law ant pragticear this day 5 Statutes 
having changed ſome , and De/uetude antiquared orhers. 
There are two Points adjudged by the faid Record. 


x. That ſatisfaRion may be given in diſcharge of pay-, 


ment of Tythes*: And if the Succeffor of the Pai ion en- 
Joy the thing given in ſatisfaRion of the Tythes; and yer 


Cain 
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ſucth for Tythes in kicdghe ſhall have.a Prohibirion, be- 
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cauſe that te chargeth 1s Layfece with Tythes, which is 


diſcharged of chem; By wi:ch it doth appear , that 


Tyihes cannot be dilcharged, and altoguher taken away 
and eftin/:; And herewith agrees the Regiſter, which is 
the moſt antient Law-Bouk, ful, 38. By which alſo it 
dippears, That Tytihes may be diſcharged, and that t he 
matter of diſcharge cught ro be deicimined by the Come 


mon= Law, and rot in the Spirnual Court, Alſo by the. 
A& ot Circumſyifie agatis, made 13 Ed. x. It is ſaid, So 
Reftor petat teiſus Paro! hianes eblationes &> decimas debi- 


tz: & conſuetcs &c. Wh Ch proves; there are Tythes im 
kindz10d ether Tyihes due by Cuſtom, as a Modus Deci= 
manct &c, Andyetit is Refolved, 19 Ed.z. Juiiſdiftion 
28. the Ordinance of Cticnmſp ttc agatis is not @ 
Statute, and that ihe Piclatcs made the ſame z; and 
yet th:n the Prelates acknowledged , Thar there 
were Tythes due by Cultcme , - which jis a Modus 


 Decimandi, By which it apyears alſo, that Tythes, by 


Cuſtom, way be altcied to another thing, Sce 8 Ed.4q. 
14. F. N. B. 4t.g. vide 3 Ed, q. 17. 16 Ed. 3. At- 
HY 24. 40 Ed. 3. 3. b. and &. N. B, 152, And if the 
Lord oft a Mannor hath alwayes holden his Manner diſ- 


charged of Tyrhcs, and the Parſon had before time of 


memory givers Lanes in the ſame Pariſh of the Gitr of 
the Lord,of which the Paiſcn is ſeizcd at this in Fee ; in 
reſpe of which, the Parſon, nor any of his Prcdecefiorsy 
ever had received any Tythes of the ſaid Marnor : If 
the Parſon now ſuc for Tythes of the ſaid Mannor, the 
Owner of the Mannor way ſhew rhar ſpecial Matter, &c, 
And tke Proot, thar the Lerd of the Mannor gave the 
Lagds, that Tythes ſhculd rever be paige, at this Gay is 
goed Evidence, te prove the ſurmile of the Prehibi= 
(101, 

19 Ed, 3. Tir, Jur ſcifion 28, Iris acjucged, Thar 
Tiile of Preicription hill be nyca inthe K rgs Ccurr 2 
And therefore a Meds Lewtmand, which accrues by _ 

mo 
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158 Caſe of Modus Decimandi. Lib. 13. 


Kom and Preſcripcion likewiſe. Ir app-ars 6 H.4. cap, 6. 
that the Pope, by his Bulls, diſcharged divers from pay- 
ment of Tythes2 gainſt which the AR was made,z14.8, 
eap. 13- Policſlions of Religious Perſons given to the 
King were diſcharged of payment of Tythes in certain 
Caſcs, 32 H.8. cap. 7. provides all Tythes to be ſct as 
Formerly z-xccpt ſuch as are diſcharged. So 2 Ed.6. c.13. 
by Which appzars, onc may be diſcharged «f Tyrhes five 
- maycs. - | 
I. By the Law of the Realivyvzg. the Common-Law, 
as Tythcs ſhall not be paid of Coales, Quarries, Bricks, 
\Tyles,8c, F; N. B. 53. and Keg, 54. nor of the aftcr- 
Paſture of a Mcadow, $:c, nor ot Rakings, nor of Wood 
. to make Pales, or Mounds, or Hedges, &c. | 
2. By thc Statutes of the Realmgas 31 H:8.13-45 Ed. 
; 3. &c, ” 
Sy  $. By Priviledge ; as thoſc of Sr. Fohns of 7eruſalcm in 
 Englaudzrlic Ciſtertiarns, Teniptors,&c. as appears 10 K. 7, 
277 Dye7. 
4. By Preſcription ; as by Modus Decimandi, annnall 
xecompence in ſacisfa&ion as atorcia:d, ps 
$. By reall Compoſicion ; as appears by the Writ ci- 
ted out of rhe R'giſtcr: By all which appears, That a 
man may bz dilcharged of payment of Tythes as aforc- 
laid. $9 as now it is apparcnc by the Law of Englaid, 
both Ancient and Modern, that a Lay-man oug ht co pre- 
{cribs in Modo Decizardi,8 not iv nes Decimando ; and 
thar, in effe<,, agrees with Thomas Aquinas, 1n his ecu » 
da ſecunde, Qr-ſ/t. $6. ar. ultime, Sce Doft. &r Stud. 
Eb. 2. cap. 55. fol. 164. That the Tenth Parc is ror 
- que by the Law of God, nor by the Law of Nawie » 
which he calls the Law of Reaſon s And he circs Joy? 
Gerſo1, a D>&>c of Divinicy,in a Treatiſe which he cal - 
leth, Rcoule morales, viz. Solutig Decimirum Sacerdett* 
bus eft de Fure Divine, quatenus inde ſuftente!tur , ſed 
: quoza tem haxc vet tan afſig are aut in alios edits comm - 
bars poſits Juris efi- And he holds,that a Portion 1s __ 
| y 
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. by the Law of Nature,which is the Law of God : bur it 
pertains rothe Law of Man to aſſign Fane vil Ham por- 
timem. And ſaith further, That Tythes may b= exchan- 
ped imo Lands, Annuity,or Rent. &c. And alle, that in 
Iraly, and other the Eaſt- Countrics,th:y pay nor Tythes , 
bur a Certain Portion, according to the Culom 2 And 
foraſmuch as che Tench Part is now due, Ex Inſtitutions 
Eccl-iie, that is, by their Canons ; and it appears Þy 25 
H. 8. cp. 19. Tharall Canons, &c, made againit the 
King,”s Prerogarive, &c, are void, and that Law was bur 
Declaratory; for no Statute or Cuſtum: of the Realm 
can be abie2ated by any Canon, &c, and that well ap - 
p-areth by to H.7. fol. 17. cap.1$: _ 
The ſ{cc:nd Point, which agrecs with the Law ar this 
eay,which was adj idged in the ſaid Record, 25 PB. 3. iss 
That the Limits and Bounds of Teuwns and Pariſhes,(hall 
be rryed by the Common: Law, and not by the Spit ituall 
_ Courr. Andinthis the Law hath great Reaſon, for 
thereupon depends the Title of Inheritance of the Layfce, 
whereot the Tythes were demanded; for Fines and Reco= 
yeries are the common Aﬀurances of Lay-Inherirances ; 
and if the Sp:riwval Court ſhould try the Bounds of 
Towns, if th:y decermine that my Land lyeth in ano- 
ther Town, than is contained in my Fine, Recovery, or 
other Aﬀurance, ] am in canver to loſe mv Inheriance ;; 
and theiewith agices 39 Ed. 3.19. 5 P.5.10) 32 Edge. 
Co:ſultation, 3 E1.4 14. 19 H.6.20. 50 E4.8.20. and 
many other Prefidents to this day. And Note, There is @ 
Rulc in Law, that when the Rizhr of Tythes ſhall be 
rrycd in the Spiritual Courr, and the Spiritual Courc 
hath Juriſdiftion cf the ſamegthar our Courrs ſhall be off 
ſted of the Juriſdi&'on, 35 H.6.47. 38 H.6.21. 2 Ed.g. 
If. 22 Edeqer'3. 33 Ed. 3. 36. 167,17. 13 
Jurif*. 19, and »hennor ouſted, 12 H, 2. Juriſdifii« 
04 17. 137. 2.:bid. 19. 7 1.4.34. 14 H.4.17.38 Ed. 
3. $6. 42 Ed 3.12, And the Cauſes why the Judges 
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160 Baron and Boyle Caſe, Lib.12 
Judges to try Modum Decimands, being pleaded in their 


Court,is, becauſe that it the Recotnpence which is ro be 


given to tlic Parſon,in ſatistaRion of his Tythes,doth not 
amount to the value of his Tythes in kind, they would o- 
yerthrow the ſame £ And that appears Þy I zwood, among 
th: Conſticurions, , Simonis Mepham tit. d: Decimis cap. 


| Dwuonian propter, fol.139. v. verbo Corſu:tudiaes, And thar 


1s the cruc Reaſon,and theretore a Prohibitien Llyes 2 and 
cherewith agrees $ Ed. 4. 14. and the other Books afore- 
Taz, and infiaire Prefagents.Sze 7 Edi. Dyer yg. and 18 
El:z. Dyer 349. the Opinion of all the Juſtices, 
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Mich. 6 7acobi Regis, In the Exchequer ; Baron 
and Boyle Caſe. 

 Inthe Cals berween B02 and Boys,in Information up- 
on the Stat. 5 E1.6. cap. 14. of logroffers,atter Verdi, 
ir was found for the Intormer,that the Defendant had 1n- 
groffcd Apples, againft the ſaid AR, The Barons beid 
clearly, that Apples were not within the Aﬀ, and gave 
Judgment againſt the Informer; upori tae matter appa- 
xenc to them, and cauſcd the ſame ro be entred 1n the 
Margin of the Record, where the Judgment was given. 
The Informer droughc 1 Wrir of Errour in the Exchequer 
Chamber ; and the onely Queſtion was, Whether Ap- 
ples. were within rhe ſaid AF. The Letter of which jc, 
Viz. That whatſocyer pirſe 3,2. ſhall ingroſs,0r get into bis 
or her huindsby buyia",&c. any Corn growing, or other Corn, 
dr Gran, Butter,Cheeſs,iſh,vr o:her dead V. (tral, ec. to 
fell the ſame again , ſhall be accepted,enc. on unl;wſul In- 
grofſer. And chough the S:at.z Ed. 6.6. 15, numbreth 
Butchers, Brewers, Bakers,Cooks, Coſter Mongers, and 


| 


Fruicerers, as Vicuallersz yer Apples are not dead Vi- 


Quals wichin the 5 E1,6:; there being no Proviſoe for C9- 
ſter-mongers and Fruicerers ip the ſaid A*t, as there are 
for Buyers and Scllers of Curngzand other Vidtual:. Alſo, 

| very 
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Lib.13. In Chancery. 16e. 
ever fince the AR, they have bought Apples byIngroſe> 
and ſold them again; and yer no Information was ever 
' before this. for the ſame; bting for Delicacy, more than 
neceſſary Food.. Bur the Star, 5 Ed. 6. is intended of 
chings n:c:flary for ſuſtenance of man z where the 
Stature of 2 FEdwaid the 6. 15. made againſt 
Confpiracigs, to enhance the Prices, was done by expreſs 
words,to extend it te things, which are more of pleaſure, 
than profic.Buc ti.is. was not reſolved þythe Juſtices, . be- 
cauſe che Information was conceived upon that Branch of 
the Stacute concerning Ingroflers, 
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Hill, 27. Elzz. in Chancery. 
. Hill, 27 El;4, In Chancery the Caſe was thus : Nenan 
Menvil \c:zcd ot certain Lands in Fee,took a Wife, and 
levyed a Fine of the ſaid Lands with Proclamations, and, 
afterwards was . indited and outlawed of High-Treaſon, 
and dycd : The Conuſces convey the Land to the Queen, 
who is now ſcizcd : The hive years paſs after the Huſ= 
band*s d:ath,the Daughrers and Heirs of the ſaid Ninz= 
«na Wrir of Ercour in the Kings -Bench, reverſe the 
ſaid Atrainder M, 26 and 27 Eliz. and thereupon the 
Wife ſues to the Qucen by Perition, containing all the 
ſpecial matter ; Waich Pcricion being + indorſed by the. 
QucengF azt droit aux Parties &c, the ſame was ſenr into 
Chance; y,3s the manner is. 3 = 
_ And in this Caſc,divers ObjcRions were made againlt. 
the Demardaar.. | | 5 ' Ui 
| I. Thar the Fine with Proclamations, ſhould -bar the. 
Wife of Dower, and the Arrainder of her. Husband 
ſhould nor help her ; for as long as that remained in 
_ farcegthe {ame was a Bar alſo of her Dower : Bur admir- 
the Attainder of the Husband ſhall avail the Wife, the. 
izme being reverſed by a Wrir of Errour , and ſo in 
Judgment of Lawas if it had never been, and againſt ; 
M which 


% 


 Whicha man might plead there-is no ſuch Recordyagre:- 
Ing with the Book 4 H.7.11, and che Caſc in 4 H.7. 10, 
'Þ. is, 4A, ſeized of Land in Fee, was Attain of H gh- 
Treaſon: Ihe King grants che Land to B. and attcr- 
wards A, commitced Treſpaſs upon the Land s and after 
'by Pail, A.was teſtored, and the Attainder veid: This 
hall be as auciplable and ample to A. as if no Artainder 
' badbzen. Afterwards B. brin s Treſpaſs for the Tref. 
paſs Mcſnc and ic was adJidg:d 16 H.7. f. 22.6, that 
the Aion of Treſpaſs was uwoc maincainable, becauſe 
the Accainder was aninulled, ab initio. 
2» Ir was abjc Qed, Thar the Wife could nat have a 
Nctition, becauſe there was not any Offic: by which hee 
Title of Dower was iound, wiz. her Marriage, her Huſ- 
bands Serzin and Death : for it was ſaid, that though he 
was miarryed, yet if her Husband was nor ſeized after 
the Ape that ſhe 1s Dowablc, ſhe ſhall not have Dower? 
And the Title of him chat ſucth by Pecicior, ought to be 
"found by Office,a« a*pra:s by the Books, 11 H 4. 52. 4f. 
37 30. fs, 28. 46 Ed. 3. bre. 618. 9 H. 7. 24. 
Se 
2. Asto the firſt, jt was R:ſolved, That the Wiſe 
: ſhould be endowed,a2rd that the Fins with Proclamations 
'was not a Bar to her + and yer it was R-ſolved, That rhe 
AR 4 H. 7. c. 24. hal: b*tre a Woman of her Dower 
by ſuch a Fine, if the Woman bring nor h:r Writ of 
* Dower within vc years afrcr the Hi1sbands death, as was 
adjudged Hil 4 H, 3. Rot. 344. in the Com non-Pleas, 
.ande Flo wwe, E-. Lk AQ k.T A. + am < 
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pſter Mongers, and 
pples are net dead Vi- 
Quals wichin the 5 E4,6, there being no Prov.tor for Co- 
ter-mongers and Fruitecrers in the ſaid A*:, as there are 
for Buyers and $cllers of Curn,and other Vitual-. Alſo, 
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Lib. 13: In Chancery. 163 
ſuch AQion, Right, 8c, as ſhall fiſt grow or come,&c, 
+ * to them, afcer che Fine. ingrofſed, and Proclamations 
', made, by force of any Gift in Tail , or other Cauſcor 
Macter before the Fine levyed; ſo that they take rheig 
A&ion, and purſuc their Ticle, within 5 years after ſuck 
Right come ro them, &c. And, inthis Caſe, rhe Agion 
and Righr of Dower accrewed to the Wife, after the Re= 
verſal of the Acrainder, by reaſon of 2 Tirle-of Record be 
fore the Fine, by reaſon of the Seizin in Fee (had) an 
Marriage (made) before the Fine levyed,according to the 
mezning of the ſaid Act. 

And as to the Point of R-lation,it was Reſolved, That 
ſomerines by conſtru&ion of Law, a thing - ſhall relates 
ab initio, ro ſome intenr, and to ſome not; for relatis eff 
feio Furis, to do a thing which was and had cfſence, to be 
adnulled, ab 3nitio, betwixc the ſame Parrties,to advance a 
Right, but nor to advance a Wrong,which the Law hates 
or to defear Collateral ARs,which are lawful, and chief 
Ys if they concern Strangers : for true it is, 23 hath been 
aid, that as ta the mean prof:s, che ſame ſhall hava 
relation by conſtruRion of Law, rill the time of the firſt 


4 


+ 


Judgiren given ; and that is ro favour Juſtice, and ad« 
Vance his Right that hach Wrong by the Erroneous 
Judgment. Bur if a Stranger hath done a Treſpaſs vp- 
on rkc Land inthe mean time, he who recovererh, afrer 
the Reverſa!, ſhall have an Aion of Treſpaſs againſt 
| the Treſpaflors 2 and if the Defendant pleads, there is 

To ſuch Record,the Plaiarift ſhall ſhew the Special Mar= 
Oi nap | amd oainrainkic Ain And for the better ap= 


ww". / 10, __ 144042128% 3 25g ad 
her Husband 
ſhould nor help her ; for as long as that remained in 
force,the ſame was a Bar alſo of her Dower ; Bur admir 
ſzme being reverſed by a Writ of Errour , and ſo in 
Judgment of Lawzas if ic bad. never been, and againſt : 


"Soybean joey 
the Actaindcr of the Husband ſhall avail the Wife, the 
M which 
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Which wan might plead there-is no ſuch Record,agrec- 

" Thg with ctic Book 4 H.7.11, andthe Caſc in 4 RB. 7. io, | 
hs - Is» A. 'ſeizcd'of Land in Fee, was Attainc of H gh- Y 
' Treaſon: Ihe King grarits the Land to B. and atwr- | 

wards A. commitced Treſpaſs upon the Land 3s and after 
: by Par, A.was teſtored, and vhe Artainder veids This 
fall be as auciplable and ample to A. as if no Actainder 
' Bad been. Afterwards B, brin s Treſpaſs for the Tref. 
pals Mcſne - and it was adJidg:d ie H.7. f. 22.b, that 
"the Aﬀion 'of Treſpaſs was uwoc maincainable, becauſe 
the Accainder was atinulled, ab initio. 
Par It was abjcRecd, Thar rhe Wife could nat have a 
tition, becauſe there was not any Offic: ,by which hee 

_ Title of Dower was iound, 477. 'her Marriage, her Huſ- 

bands Seizin and Death 2. for it was ſaid, that though he 
"Was marryed, yer if her Husband was nor ſeized after | 
- the 'Ape thar'ſhe is /Dowablc, (he ſhall not have Dower! | 
 *Andthe Title of him thar ſucth' byPecicion, oughr to be 
Wand by Office,as a*pears by the Books,11 H. 4.52.45. 
: 6 '30. Iſt. 28, 46 Ed. 3.'bre. 618. 9 H. 7. 24. 
I | 
_ _*x."'Asco' the firſt, 'ir was R:ſolved , Thar the Wie 
*"fheuld be endowed;ard that'the Fin- with Proclamarions 
"was nora'Bar to her'+- and yer'it was Reſolved, That'the | 
| 'Atz WY-'7. 24. - ſhali bstre a Woman of hcr Dower 
''By fuch a'Fine, if the 'Woman' bring nor hir Writ'v! 

Dower within tive years after the Hus bands death, as was 

adjudged Hit. 4 H, 3. Rot. 344. in the Com nun:Pleas, 

- and 5*Eliz Dy:r 22.4; For by rhe ARt, the Title: of Fene- 

Covert i. ſaved by taking Aion in 5 years» after ſhe is 

"*URCoverr, 8c. 'Buc ir'was R ſolved, Thar the Wife was 
Hor to be aided by char ſaving ; fer in reſpeR of hex Hul- | 
"bands Artainder, ſhe had nor any Right of Dower athi 
©death,nor cculd ſuc for the ſame afcer his death 2 Bur it 
"was Rcfolved, Thar the Wife was to be aided by another 

Former ſaving in the {ame ARa. is. And ſavirig ro: all 

"other perſons ;*vz,- who were not Parties ro the EY : 

| \ uc 
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 F Ii.13. In Chancery. 163 
ſuch AQion, Right, &c, as ſhall fiſt grow or come,8c, 
_* to them, afrer che Fine. ingrofſed, 'and ' Proclamations 
- made, by force of any Gift in Tail , or other Cauſe or 
Mater before the Fine levyed; ſo that they take rheig 
- | ARtion, and purſue rheir Tile, within 5 years after ſuck 
\ | Right come to them, &c. And, inthis Caſe, rhe Aion 
and Right of Dower accrewed ro the Wife, after the Re= 
verſal of the Acrainder, by reaſon of 2 Title-of Record bee 
fore the Fine, by reaſon of the Scizin in Fee (had) and 
Marriage (made) before the Fine levyed, according roche 
 mezning of the ſaid Act. 
And as to the Point of R:lation,it was Reſolved, That 


ſomerines by conſtruRion of Law, a thing : ſhall relate, 
ab initio, to ſome intenr, and to ſome not ; for. relatis ef 
fi&io Juris, to do a thing which was and had cfſence, to be 
| adnultcd, ab jnitio, betwixc the ſame Particszto advance a 
| -Rightzbut got to adyance a Wrongzwhich the Law hates; 
| orro defear Collateral ARs,which are lawful, and chief- 
ly, if they concern Strangers: for true it is, as hath been. 
faid, thar as ta the mean prokis, - che ſame ſhall have. 
relation by conſtruRion of Lay, till the tim of the firſt, 
Judsmeng. gjven ; and thar is ro favour Juſtice, and ad« 
Yance his Right 'that hach Wrong' by the Erroneous 
Judgment, Bur'if a Stranger hath done a Treſpaſs vp= 
on the Land inthe mean time, hewho recovererh, after. 
the Reverſal, ſhall have an Aion of [Treſpaſs againſt 
the Treſpaffors : and if the Defendant pleads, there is 
r0 ſuch Record,the Plainriff ſhall ſhew-the Special Mar= 
ter, and maintain his Aion, And for rhe betrer ap=. 
prehending the Law on this Point, ic-is ro know, Thac 
when any man recovers any Poſſeſſion or Seizin of 
; Land, in any Aion, by Erroneous Judgment,and afrer= 
wards the Judgment is reverſcd,. as is {aid before; and 
thereupon th: Plaintift, in the Wrir of Errour,ſhall have 
| 2 Wrirof Reſticurion,and rhar Wrir recines the firſt re- 
| - Covery ; and the Reyciſal of irin the Writ of Errourgiss 
| Thar the Plaintiff inthe Wrir of Ecrour, ſhall be Re | 
« M 2 xd 
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red to his Pofleflion and Scizin, Una cum exitibus thire- 


reſtitui facias,@& ptr Sacramentum p-obo; ume. dilig; nter 


& tempore falſe 7udicii &c. uſque ad CA. Sanft. Mich, anne 
&rc.quo die Fucicrum ills. &c. rovecat. full &c. etqu.li- 
ter boc preccpt. &c. tn Ott..b. &c. By which ir appcarss 
that the Plaioc'ff, in cre Writ of Errour, ſhall have Kee 
' Kicutionagainſt him who recov.reth, of all the m;an 
Profics,witourt any regard by them taken £ forthe Plaine 
t:ff,in the Writ of Eriour, cannot. have Remicey againſt 
a $:rarger 2 and therctore the words of the ſaid Weir 
conimand the Sher.ff ro inquire of the Iflues and Þ :ofus 
generally &c. And therefore the Plaine: ff, in the Wrir 
of Errourgatter the Reverſal, ſhall have any Agien of 
Treſpaſs for a Treſpals mean ; and therewich apreeth 
Brian Chief Juſtice, 4 H 7.12. a. S:c Butler and Baker's 
Calc, in the third Part ot my Reports,good matter -con- 
_cerning, Relations > Soas ic was R<ſo'v:d in the Caſe 
al Bar, though co ſome intent the Reverſal hath relati- 
on ; yet to bar the- Wife of her Dower by fiftion of 
Law,by the F.nc with Proclamations, and fave years paſt 
after che Husbands death 4, when,, in truth, he had not 
eaule.of Afton, ner any Ticle, ſo long as the Actauid:r 
[Rood in force, ſhould be ro do a Wrong by a hRion in 
Law,and to bar the Wife, who was a mcer ſtranger, and 


could have no Relief, till the Acttaindsr was rever- 
ſed, _ 


A 
the Petition, oughc to have an Office found for h.r, I 


$ to the other Obje&ien, Thar the D=mandant on 


was Reſolved, That it n:eded not wn this Caſe, becauſe the 
_ Title of Dower,ftood with che ©ucens Tilezand afficm- 
edit. Allo, in'this Caſe,the Huccn was nut imitled by 
any Office, that the Wife ſhould b= driven to traveric 
itz for chen ſhe ought to have had an Office 2: Bur in caſe 


ef Dower, though thar Office had. been. found forthe 
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Ne 


of, from he rime of the Judgment, &c. Tib? precipimus 


2nquiras ad guintum cx11us & proficua tenemmtsr lor, oc. 
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| Lib. I3. 17 Chancery. I65 
neen, which dorh not diſaffirm the Title of Dower, in 
| ſuch Cafe the Wife ſhall bave her Perition withour Of- 
@ fice, - See S..dlers Cale, inthe Fourth Part of my Re- 
| ports. - 
And the Caſc pur on the ather ſide, was utterly denied 
by che Count ; for it was Reſolved, Thar if a man ſeized: 
of Lands in F..cytake 3 Wife of cight years of Age, and 
alien his Lands; and atcer the Wife atrains £9 the Age 
of nine years,and attcrwards tbe Husband dycth,that flic 
(hall be endowed 3 b:cauſe the Title of Dower being 
not conſummate t:}l the death of the Husband, and there 
being Marriage, Seixin in Fec, age of 9g years, and the 
Husbands death,tor chat caule ſhe ſhall be endowed; ic 
being ſufficient, char the Marriage, Seizin, and Age hap- 
p:n during the Coverture. So it a manſcizcd of Lands _ 
| inFeetake a Wite, and after (he clopes from her Huſ- 
band, now (he is barreble of her Dower , if during the 
| elopcmenr, the Husband alien; and after the Wife 13 re- 
conciledgfhe is Dowable 2 Se if aman hath Ifluc by his 
Wifc,and the Iflue dycth, and afcerwares Land diſcends 
tothe Wife, or ſhe purchale-Lands in Fee,and dyes with- 
out other Ifluc,the Husband (for the Ilue which he had 
before the Diſcent or Purchaſe ) ſhall be Tenant by the 
Courtefic. Bur if a wan taketh an Alien ro Wife, and 
afterwards he aliens his Lands,and after that ſhe is made 
a Denigen, ſhe ſhall noc be endowed ; for ſhe was not by 
her Birth capable of Dower, bur by her Dcnization ic 
| ,Degan, But in the other Caſe, there wasonely a Tem- 
Porary Bar, unrHl ſuch Age or R-concilement z which 
bcing accompliſht, the Temporary Bar ceaſeth. 
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In the Kings-Bench ; Sprat and 
Heale's Caſe. _- 


Fob Sprat Libelled in the Spiritual Court againſt Wal- 
itr Heal; for SubſtraRion of Tyches ; - the Defendanc ns 


Tein, 44 Eliz. 


the Spiritual Courr,that he had divided the Tythk«s from 


to the Libel (in nature of a Replicarion) viz, That the 
Defendant divided the Tyrhes from the Ninc Parts, quod 
pred. the Plaintiff xor fat tur ſed prorſus diffitetur : . yer 
_ preſently after this precended divifion, in fraudem legs, he 
Cook and carryed away the ſame Tyrhes , and converted 
them to his own uſe : and thereupen the Plaintiff ob- 


' Bur it was*Refolved by the whole Court, That the 
ſaid Divifion mentioned in the Libel, was nnt any Di- | 


Prevides, That all the King*s Subje&s hence: forth, ſhall 
eruly and juffly withcur Fraud, - divide, ſet our, yieid 
and pay all manner of ether Predial Tythes in their pr o- 
per Land : So as when he divides them to carry them a- 
way, he divides them nor; juſtly withent Fraud 5 and 
therefore the ſame 1s out of the Statute: Ardwtere 
the words of the Stature arc, divide, [ct out, &c. iheit 
Predial Tythes, 8c. ' And if avy perſon carry away his 
Corn and Hay, and o:her Predial Tyrhess &c. . Ard (0 
make an ev3fion'ourt of theſe words, this Invention Was 
deviſed ; The Owner of the Corn; by Covin ſold his 
Corn, before feverahee,to another; who as Servant to the 
. Vendee reaped ir,and carryed away without any Seve: 
rance,pretendirg char neicher the Vendo-, becauſe he d'6 
nec Carry them away; nor the Vendee, becauſe he had 
80 property in them;ſtiould be. within that S:atuce - But 
it was Reſolved, Thar.the Vendor ſhould be charged in 
that Caſe with the Penalcy of the Staturc, for he carry: 
&h them away, atid hi. Fraud and: Covit ſhall not help 
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166 « Sprat and Heale's Coſe, Lib.r3, 


the Nine Parts. Andthen the Plainuff made Addition 


viſion within the faid Srar, 2 Ed. 6. cap. 13: for that AQ | 


bim. See 8 E{.3. 295. 9 8,&4t. 33H, 6:55 Bubir | 


—— 


was Reſclveds Thar rhe Plaintiff could not fac in the - 
Spiri al Court for the treble yalue, bur for the dyubig 


” 


v value he might, | 


% 
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Hill. 6 Fac. Regis, In the Common-Pleas, Neal 
and Rowſcs Cale, 


Ara Nift Prius in London, before. my Self this Term, - 
the Caſe was this: Edward Neal inforn:ed upon the Stafe 
21 H8.c 5 Wh. ch Plca began Mich. 6: Fac. Rot. LO3Ts 
ae2inft Zames Rowſe,Com:.:flary and Official within che 
Archdeaconry of Huxtingtor, in the Diocels of I z#0M ; : 
and having Probate of Wills; &c. in the ſame Archgdga- + 
conry : Andthart Nicholas N al, in the gd year of che - 
| Reign of \the ſaid Kinz F:m:s, made his Teftament in 
; | "Writ ng,and mad: the Plaintiff his Exccuto:, aft dyed . 
| poficſii d of Goods and Chartels, ro the value of 158 ( 
| The D & dani, then Commiſſaty and Official, 8c. the 
23 Fiþ. 16c5. at the Pariſhof $tr. Maury Baws Teftapent. 
pred. proba. it Ec. ac per manuscujuſdaen Thomz N:cke, 
tinc Miniftc ipſeus Jacobi Rowle ec. 14 5. 10 d, pro - 
prob tione &c. Teſtament. p,e1, de eodem Edwardo,g7e. - 
qui tam. ec. Colore Officii ſui prad. ad tun it ibid. ertgy= | 
true recepit et habit contra formam Statuti « With this » 
that the ſaid Edward qui tame c. will adde, That the. 
Writing of the ſaid Tcitamer ry2ccording io the Rare of 
a peny for every ten Lines , every Line . cantaining 1n 
length ten Inches, #08 atfingebat, to the Sum ef 13 $4 d« 
accoiding to the form of the Sta:ute aforeſaid, &c, The 
| Drfendant pleaded nihil debet 3 and ar the Nift Privs, the - 
Evidence of two Wicncfſcs was, Thar tbe Plaintiff cau- 
Jed the ſaid Tcl amenr, which was in Paper, to be en- 
groffed in Parchment; and the Plaintiff ff:red both ro 
the ſaid Rowſe to be proved ; who anſw:r'd it ſhould, if 
- } His Fees hill be paid bim 2 And the Plalariff azking. 
I | | M 4 him, 
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Girng What were his Fees > and be wrote them in a 


F * 

Dax - — 
8 yY 
v dE 6 ”* 
Ma v4 

75% 

Ts. + 
x uy 

236 % 
+. =B00 - 

RW” 

=: © 

oy Io Þ # 
Ba 2 *i = : 
524 < A _s v 

”* = 4 N +S 

CY : 2nd « 
2:kF286 20S... 5, "Va. 
SH 0 - : " 


: - E J% . | ke ; 


- PB er, which amounced to 14 5s. and 10 e, Whercupon 
Y the Plaintiff laid upon the Table 20 5. and defired him 
torake what was duc to him, 


( all this being in the Offi- 
s boſe ) but he would rake nothing. there, bur ap- 
edche Plaintiff ro come into- Court, where he 


_ would receive his Fees ; And accordingly the Plainciff 


into Court, and praying to have the ſaid Will 
; the Defendant required the ſaid Nicke to talk 
r the Probation, Infinuation, Regiſtring, and 
Scaling, 14 s. 10d. and thereupon pueche S:al of the 
Office ro the ſane Parchment, thar the Plaintiff broughr 
himg&c, FS , pb Je 
And ic was objeted z That this Caſe was out of the 
Statue ; for thereby, as to this purpoſe, ir is provided ', 
wit And where the Goods of the Teſtator, &rc. amount a- 


other their Miniſters, for the Probation, Inſinuatron, and Ap= 


 Frobation of any Teſtament, &rc. for the Regiſiring, Sealing, 


Writing, &c. any Inventorics, Acquittances, Fines, 0r any 


thing c£ocerning the ſame Prob:te of Teſtam'nts, &-c. ſhall 


. And the Defendants Councel objected, Thar the De- 
fendant did not take the- 14 5. 10 d. &c.' For no Pro- 


| bate was wriccen upon the Teſtament ir ſeif,, nor any Scal 


pur to ir,burthe Teſtament was ingrefſ.d in Parchmeat, 
andthe-Probare and Scal purto the Ttranſcrip:, and nor 
the Teſtament, and ſo out of the Stature « The Statute 
.exrends onely when the Probarciand S:al is puc ro the 
Teſtament it (elf, &c. Bur 1 conceived,c hat the ſaid ra+ 
king the 145. 16d. in the Caſe at Bar, was clearly a= 
ainſt rhe $:atute ; for the At is in the Negative : And 
the Exccutor requires the Teftament rob: ingrofed 1n 
Parchmenr,he oughr to agree with him, that he requires 


5 LI 


bove the value of 40 |. that then the Biſhop,nor Ordinary, nor 
un) of 'bzs or their Regiſters, Scribes, Prayſors, &-c. or ay 


Probarieng&c. and for the Regiſtring, Scaling, Writin 
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Lib. I3., Neal az4 Rowlcs Caſe. I69 1k J 
co do ir,as he may. . Bur the Ordinary, Official, &< . | 
ought nor to exat any Fee for the ſame, as duc to himz 
for divers cauſcs. ; | S 


x. Becauſe the words of the Atare exprefled for rhe 


® 


&c. Which word (#'riting) cxcends expreſly to rhis 
2, The words art, ( or any thing-concerning the ſame 
Prob:te ) and when the Scal and Probate is pur to the... 
Tranſcripr,the ſame(wichour queſtion )concerns the Pro= 
bare. | | Fr Ot 
3. Such a Conſtruction would make rhe AR idle'and 
vain; for if the Ordinary, Official, &c. might rake as 


 tnuch as he pleaſcth, for the Ingroſling done by his Mi- 
/ Niſters,as a duc tohim , all the purview of the Sraturey 


whicn is penned fo preciſely concerni 


be all in vain,by char evaſion of. Tranſcribing it, as well 
avainft the expreſs Letter of the AQ, as the incention of 


ir,  Andthe AR ought to be expounded, to ſuppreſs Ex- 
 tortion, which is a great atflition and impovetiſhing of 


the SaubJeRs. | 

4. As this Caſc is, he annexes the Probate and Scalto 
the* Tranſcrip: ingrofſ:d, which the Plainciff broughr 
him ; ſoas the Caſe at Bar was with queſtion $' And 
afterwards the Jury found for the Plaintiff. And of ſuch 
Opinion was walmeſly, Warberton, Dawiel, and Foſter, | Ju- 
ſtices,the nexr Term in all chings: Bur upon Exceprie 
on, in Arreſt of Judgmen!, for nor purſuing of the 'A&, 
in the Information, Judgmenc is not yet given, &c, 


— 
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Hill. 6 Fac, Regis. In the Common-Pleas. 


In this Terms a Queſtion was moved to the Cowr, 
which was this : If Tenanr in Burgage ſhould pay aid 
to the Kipg, te make his eldeſt Son Knight, Aild the 


Poiot 
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170 
Poinc refts wpon this : If Tenure in Burgage, be a Te” 
; ure 1Q SOcage ; for by the ancient Common-Law every 
Tenant. in Kaights Service,and in Socage, was to give ro 
his. Lard a reaſonable Ayd, to make his cldeſt Sen a 
- Knightzand co warty his cldaſt Daughter ; and thac was 
_ Uncertazn at Common- Law, and alfo inc:rtain when the, 
ſame ſhould be paid. And this appcars by Glanvil, lib,g.. 
6ap-8.ſol,70. who. wrote in the time of Henry the lecond, 
Nihil autem  certum ſtatutum er de huſks meds auxiliis 
 dand:s vel exigendis, $&c. And in the beginnirg of the 
Chapter it is called rationabite auxil:um, becaule then ir 
was not ceti2in, but to be moderated by Reaſon, in re- 
Ipe& of Circumſtances ; The like appcars by che Pre- 
amble of the Scarutc, #:ſt.t. 3 Ed. 1.cap. 35. The aid 
AS purthoſe incertainticy to @ ceriainty. 
I. Thatfor a whole Knighrs Fee there be taken bue 
"20.5. and of 201, Lands holden in Socage 2© 5. and of 
more, more; and of leſs, leſs ; whereby wtrie Ayd it ſelf 
became certain. 
2+ Thar none might levy ſuch Ayd,to make his Son a 
— Knight, untill his Age of 15 yearsz nor to marry his 
Dauzhcer, till her Age of 7 years: And' Fleta, who 
wrote afrer char AR, calls them ratio44bilig auxilia, Rc. 
Rod by the Star. 25 Eq. x. where it is provided, That 
' Laxcslhall beraken , bur by commen ccnſcnr, of the 
* KRealmgthere is an Exception of the Antient Ayds z which 
* EBt0bc intended of theſe Ayds : Bur norwithſtanding 
the faid AR of Weſt. x. ic was doubted, ifthe King were 
bound by It,being not expreſly named 2 And therefore 
Eg.3.inthe 2 year of his Reign, teok :n Ayd of 4o 5. 
of every-Knights Fee, ro make the Black Prince Knight, 
_ and then nothing of Lands holden in Secage : and to 
take away all queſtion conc:rning the ſame, it was con- 
firmed by Parliament, and after 25 Ed. 3. c1þ. 11. If is 
naced, - Thar reaſonable Ayd,ro make the Kings eldeſt 
on Knight, and to marry his eldeſt Daughter, m_ ” 
evyc 
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levyed aſter the form of the Star. made thereof ; and not 
in cther manner, Nav Tiitleton, bb. 2. cap. 106. fol. 36: be 
Burgapge Tenure'is, where an antient Borough is, where 
of the King is Lord ;” and thoſe who have Tenemems 

within the Borough,hold of the King, Thar every Tenanr, 
for his Tenemenr, oughr to pay te the King'a certain: 
Rent. And ſuch Tenurezis but Tenure in Socage ; and 
all Socage Land is contributary to Ayd ; andtherefore'a 
Tenant in Burgage ſhall be contributary rv Ayd. 

_ Ir appearerh inthe Regiſter, fol. n, 2. ina Wric of 
Righr, Lands held in Knights Service, are ſaid, Quas 
(Lamat tencre per ſeruitium untus Feed militis. ' And Socage 
Lands, Duas clamat per librrum ſervitinm unins cumimi,. - 
ec. So F. N. B. 82. Rationabile auxilinm de militibus 
et liberis tenentibus 5 where Militibus diſtinguiſherly 
Knights Service from Secage,which is called {ibtres tenen« 
tibus. Bur it appears by the Books 'of Avowry 26. and 
10 H. 6. So Antient Demſne 11. It was Reſolved by 
all the Juſtices in the Exchequry Chamber, That ns 
Tenurc ſhall pay for a reaſenable Ayd, bur Tenure 
Kn'ghts Scrvice,and by Socage ; but not by Grand Ser 
geanty,nor no orher, And 13 H.4.34. agrees to the Caſe 
o Grand S'rgranty. And 1 conceive, that Petit Sergeanty 
. ſhall alſo pay Ayd : for Littleton, 1h. 2.cap.8. fol. 36.layer, 
That ſuch a Tenure is bur Socaze-in efte&t ; though 
Fitzh. N. B, $3. 4. aveuch the contrary, 13 H. 4. 34. 
And | conce:ve, That he who holds a Renr of the Kjng by 
Knights Service,or in Socage,ſhal] pay Ayd, according te 
the words in Meſt.1, cap.35. And though it was ſaid, 
that a Tenure in Socages 7n ſervitium Sores as Littleton 
ſaith ; and the ſame carnor be applyed ro Houſes ; To 
tht ic was anſwered , That the Land upon which the 
Houſes are tu 1 ,or if the Houſe fall down, may be made _ 
arable and plowed. See Huntington, Polydor Virgil ; and 
Hollinſhcads Chron. ful.35. 15 H. 4. Ayd was levyed by 
R. 1, 7. tro marry Mayd his eldeſt. Daughter —_ 
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"872 Jn the Common-Ples, Lib.1z. 
Emperour, viz. 3 {. of cvciy Hide of, Land &c. Sce alſo, 
The Grand C uſtomiry of Normandy, cap. 35. there is a 
Shaptcr of Ayde>. S:e allo the S:at. made 19 H. 7. 
which beginnech chus 5 Item Prefati 'Communes in Pare 
tiamento pred. exiſt:at. ex aſſenſu_ &c. cone:fſerunt prefat. 
Regs quand. pecunie f ummany in leco duorum rationabilium 
auxilor ſue Majeſtit. de jure debit.erc.. Sce Ket.zo N. 
3. Ex parte Reman. Dom, Th.ſaur, in ſcemins, in. a'xil'9 
#6914 conceſs. ad primogenitam filiam no;:ram maritand. And 
H. 3, had an Ayd granted by Parliament, Ad I{ab:llam 
ſororem ſuam Imperatori. Bur that was of Begevo- 
lence. — | 
2 © Kot. 42 H. 3. ibid. 6, Monſtrat. R. Johannes [2 Fran« 
| <cois Barode Scaccario quod cum Dom. Rex non caperet niſt 
20 5. de integro Feedo Mil. de auxilis &c. Th'd.in Regns 
. 2 Ed.z, Roc. de aurilie ad Mlitiam ; Which is meant 
of Knighr ; of che Kings $on, Note, It one with n Age, 
be in Ward of the K ng, he ſhall aor be contributary ro 
Ayd ; buchis Tenants thar hold of him ſhall, as appears 
by that Record. | 
bid. 30 Ed. x. Ibid. T. R. 4 E. r. lbid. Hill 4 H4. 
Rot. 19. de rationab:l: auxilio de Will. Dons. Roos, The like 
M. Rot. 5 H.4. Rot.$ 3.Lincoin. & Ro. 34. Lincoln, & Kut. 
35-Lincoin,& 7. R. 5 H. 4. Rot. 2.Kanc. & Rot. 3. Kanc. 
£& Rot.g.Kanc.. Sce 1b:d. R.z1 Ed.z. Ret.Cantab. « aurxi- 
lie adfilium Rrg's primogenitum faciend. per Epiſcopum E- 
_ Elienſ, See ailv, ib:d. 23 Ed. Rot.13 & 14. de aur- 
zliendo ad primogcuitum filum R gus Militem faciend, By all 
which b<fore cited, ic appeareth, rhat Tenure in Burgage 
$5 ſubj:&ro the paymcnt of Ayd, 
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; Bill. 6 Jacob. Regis, Probibitio"s, 

'*. was made by che Preſident of Yorkgto the King, That the 
= Judges 
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Lb.13. Prohibittions. 173 


Judges ot. che Common=Law, had, in Centerupt ef the 
Kings Command laſt Term, granted $o or 60 Projubi- 
tions our of the Common- Pleas,o the Prefident and Coun- 
ccl of No:k,after the 6ch of Febyua'y, and named 3 iN par- 
ticular. 1. Berwecn Bull and Thawptes. 2. Another 
terwcen Snell and Hu ts. 3. And another, in an Infor- 


mation of a Riotous Reſcue by Engliſh Billzby che Attor- 


ney-General,againſi Chriftophcr Dickenſoxzone of the She= 
ritts of York, and others, in reſcuing one 171GamV'atſons 
our of the Cuſtody of the Deputy of one' of the Purſey- 
van:s ef che ſaid Councel, who had Arreſted the ſaid Yate . 


ſon, by force of a Commiſhon ot Rebeilion, by the ſaid 


Prefident and Councel awarded * Which Pohib:itions 
upon the Infor mationgwas (as was ſ3:d) denyed, upon a 
Mo:ion in the Kjngs- Bench the laſt Teru: ; bur granted by 
Us. And the King ſent for mie, ro anſwer the Complaint; 
and | onely, all the xct of the Juſtices being abſent, 
waited upon the King.z who, in the preſence of Ezertons 
Lord Chanc<cllor, and others of che Privy-Councel, re- 
hearſcd to m: the Complaint aforeſaid, And I percei- 
ved well, char the King had thercupon conceived great 


Eviſpleaſure againſt the Judges of the Common-1:4s, but. 


chicfly againit Me 2 To which ( 1 having the Copy of 
the C.mplainc ſent me by the Lord Treaſurer Y aq= 
ſwercd in this manner 2 Toar | had made ſearch inthe 


Office of Prothonetarics of th: Commor-Pleas; 20d as to 


the Caſes between B:Þl and Thawpts,and Snell and Huets 
no ſuch cauld be found ; buc IL would nor take advantage 
of a Miſpriſal » And the cruth wasgthe 6.h of Februarys 
the Coier of Common-Pleas had granted a Prohibition to 
the Pr: fidenc and Councel of T#;k, between Lock Plain= 
tiff, and Bell and others Defendants; and that was a Ke= 
plevin in Engliſh was granted by the ſaid Preſident and 
Councel,which I affirmed was utterly againſt Law $.for 
at Common- Law no Replevin ought ro be made, bur by 
Original Wrir direRed te the Sherift ; and rhe MAE 
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 Probilations, Lib, 1g: 


dt Marlhiiige, cap, 21. and Yeft.1. Cap. 17. authorize the 

She ri to make'a Replevin. So 29 Ed.3. 21, 8 Flix; 
Dy And the King by is InftruRions neithcr had 
Lac p44 Prefident and Councel' Sheriffs, nor ceuld 
rant them Power to make a Replcvin againſt Law;zwhich 
= Lord Chanc:Hlor affirmed for very good Law: and 
ic may.well be, wc have granted others in che lk+ Caſe. 
' Anocher Prabibition, 1 confeſs, we have granted between 
Sir Bethel Kyig bt, now Sheriff of the County of 'York, as 
Excoutor to % Stephenſon, who made bin and another 

His Executors, | and preferred an #121iſh Bill againſt 
Chamhbcrs,and hes, + in nature of an ARion of the Caſe, 
500 x Trover and*Converfion of Goods and Chartels in 
the TcRacors Life, 9 the yalue of 1000 /. And becauſc 


_ Temedy ar Common-Law ; but was forced ro pray reme- 
uy there in'Equiry, And I ſay, rhe' Prefident and Coun- 
'ccl have nor any Authority to proeced/in that Caſe, for 
divers cau's, 
© Is Becauſcthere is an expreſs Limitation in their 
Zommiſſhon,that thry ſhall noc hold Plea bzrween Par- 
T) and Parry, &c. unleſs both or one of the Parries, tants 
paxpertate [ual gravatis thar they cannor ſuc ar Common- 


Eaad man of preat quality. | 

+2. Becauſe by char Suir the King was deceived of his 
Finx,which was 200 1. becauſe the Damages amounted 
0 49001, And char was ene of the Cauſes, that the She- 
Fl bzgan bis Suit there, and nor ar'Common-L 2w. Ano- 


ther,Cauſe was, that their Decrees which they tak: upon 


eo” 


any other Remedy ; which is nor ſo in the Kings Courts, 

where there are five Judzes 2: for they can deny Juſtice 
, to none Who hath Righe 5 nor g'v< 1ny Judgment, but 
whar is controulable by Ertou- » &. And ifwe ſhall 


not grant Probibitions, in 'Caſcs whzre they hold Plca 


with- 


 ocher Ex:curor would not joyn wich him, be had no 


io that Caſc the Plaintiff was a Kni ght, She 


themzare final and uncontroulable, cirher by Errouc, or 
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wichuut Anthdricy, then the Subjc&s ſhall be wrong- 
fully oppreficd witheur Laws and we denycd to do then 


Juſtice, And'their Igaerance in the Law. appeared, by 
allowing thac Suit, v:z, That the one Executor had no 


Remedy ac Common Law, becauſe the other would not 


' Joyn in Suit withhim ; whereas every one Learn:din 


the Law knows, char Summons and Severance lycch an 


'any Suit brought as Exccucors, And this was alſo affirm= 


" ſued Pank $,Buttermere, and others, for fiſhing, in-his ſe- 


ed by the Lord Chancellor, 
Another P7ohibition, 1 confeſs, we granced berween the 
L.#hirtoz, who by Engliſh Bill, before the 'Councel, 


yeral Fiſhings in Darwent,in the County of C. in.nature 
of an AQt.on of Treſpaſs ar Common: Law, ro his Da- 


mages of 200-/. andfor the-Cauſes-beforerrecited; -and 


becauſe the ſame was mcerly dererminable' ar Common= 
Law, we granted a Prohibition : And that alſo was allows 
ed by rhe Lord Chancellor, Then the-King asked me-the 
Caſe of Information. upon the Riotous Reſcous;:: To 


which, | anſwer: d,Thar one exhibited a Billchere,.inthe 


nature of an Aion of. Debr, upon a Mutuatus -againft 


 Fatſor, who upon his Oath affirmed,” that he had fa- 
Tihed che Plaintiff and owed him nothing + . yer becauſe 
| he did nor deny the D:bracthe Councel Decreed the ſame 


apgainſthim; And upen that Decree , the Purſuyvanc 


 Mutuatus, where the Defendant at Comn:00.Law might 


- 


was ſen: to Arreſt the ſaid Watſoz, who Arxeſted him 
upon which the Reſcous was ti.ade 2 And becauſc:rhe 
Action was in the nature of an Aﬀion of .D:b:, \upon a 


have waged his Law, the. Prohibition was granced. 3 and 
thar was alſo affi: med by the Lord Chancellor, : Alſe,:I 
affirmed it wa: Reſcous, becauſe the principal cauſe -be= 


longed nor ro them 53 bur ir might be a Riog, ; yet nor 


puniſhable by 'them, bur by courſe of Lawy-by a 


- 


fon of Oyer and Terminer, 


s - 


Alſo, 
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Allo confeſs,rhar we : have « are "Ru Probib thons 
: ro ſtay Suirs there by Engl:ſb Bill, upon pcnal Srarutes, 
"4 orthemanner of proſecucion, as. well for the Alien, 
Proceſs, &c, as for the Counryis to be purſued, and can- 
nat br alrered : and therefore, withouc queſtion, the 
Councel, in ſuch Caſes, cannot hold Plca ; which was 
afficmed alſo by che Lord Chancellor, ; ep I aid, no 
Courr of Equity can be Ere&ed at this day withour A& 
of Parl, as was Reſolved in Q.Elixtime in Parots Calc; 
TY lacely in the Caſe of the Prefident and Counccl of 
| Ss, 
And the King was well ſatisfied with theſe Reaſons, 
who gave! me his Royal Hand, and 1 departed from 
thence in his favour. 


Paſch, 7 Fac. Regis. 


E . This Term a Queſtion was moved. at Sergeants Im, 
_-- Sn :by che Cemmon-Law, ought to repair the Bridges, 
= 5 ba non n Rivers and S:wers,and the High- ways, and by 
a means they ſhall be compelled ro it ; ard firſt «f 
_ Bridges. Andasto them,ir is to be kno anythar of come 
mon right all the Country ſhall be charged 2 and there= 

With agrees, 10 Ed. 3.22. b. and the Srar, 22 H.8. cap.5. 
as bur an affirmance of the Common-Law in that 
Poinr, He thar hath Toll of Men or Cael paſſing over 
'Bridge, ought to repair the ſame, when no, other is 
Fes w by Law.to do ic,for he hath Toll ro that purpoſe : - 
; x; ſextit commedam, ſentire debct &; 8nus : and with 
ei: agrees 14 Ed. 3. Ba!.276.Alſo, a man may be bound 

to. repair a Bridge,ratione tenure,of certain Land, but a 
particular perſon cannot be bound by Preſcription : for 
ifhehave not prof: by the ſame, his Anceſtors AR ſhall 
not bind him. + Bur - Abbot or Corporation naay be 
GP by Fic rinns and may bind their _ 
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Vide 21 E.4. 28. 27 Ed.3.8. 22 Af. ®. SH, 7. 3. Yea 
they (hall be compelledzif crime out of mind they have re= 
paired ir,though of Alms ; and cherewith agrees IO E. $« 
28. So of a High-way; all the Country ought to repair 
it; bur ſome may be bound particularly, as im the Cale 
of Bridges. As he who bath Land a«j»yning, ought to 
ſcour and cleanſe the Ditches, next ro the way to his 
' Land ; and therewith agrees rhe Book, 8 H. 7,5. Soof a 
common Rivcr,all who have Paffage by ic,oughr ro ſcour 
and cleanſe ir,for it is as a common Stretty| as it 1s ſaidz 
27 Aſſi. and 37 Aſs. 10, 
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Paſch, 7 Facobi R 


egis. Sir William Reades and 
Egoth's Calc; 


In the gtear Caſe of Forgery inthe Star-Chamber, bes 
tween Sir milliam Read Plaintiff, and Roger Booth, and 
Cuthb:rt Pooth,and others, Defendants ; the Caſe was thus 2 
Roger Booth 38 Elix. was ConviR in that Courr of pub= 
| liſhing a Writing under'Seal, forged in Sir Thomas Greſ= 
hams Name, of a Rent. charge of x60 1. outof all his 
Lands,8c., to one Markham fer 99 years, daicd 2x year 
of Queen El;zabeth's Reign, knowing it ro ke for gee L 
And afterwards the ſaid Sir WiHliam Read exhibited the 
ſaid Bill againft the ſaid Bootbes, and others, for forging 
anather Wricing under Seal,dared the 20th of Elizaberhy 
in the ſaid Sir Thomis Greſham's Name, purporting s 
Decd ot Feoffmenc of all his Lands (except certain) ro. 
Sir Rewlan{i Heyward; and Edward Heogen and their | 
Heirs, in cfte&zro rhe uſe of Markham the younger, and 
his Heirs, and tor publiſhing the ſame, knowing i: co be 
forged, was the Bill exhibiced, And upon hearing chis 
on_ this Term,theſe Doubts were moved upon the Star. 
I Elix. | 

t. If one who is Convi& ef publication of a Deed of 

eoftmrenc or Ren charge, kgowing che ſame to be for- 
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ged,-again at anorher day forge another Deed of Feoff< 
ment or Rent-charge, if bc be within che Caſe of Felony 
wichin the AT : which Doubt aiiſech upon theſc words 
( eft-foons) commirted again any of the ſaid Offcn- 
CEE. 

2. The ſecond Doiibr was, If a man commic two For« 
' Series, onc in 37 Eliz, the other, in 38 Eliz. and heis 

ck convicted of the laſt, if he may now be inipeached 
for ihe firit, | 
3. When Roger Bagth was Convidt in 38 Elix, and af- 
cer is charged with a new Forgery, in37 El;z. If the 
W.rmneflcs y:oving intruch, char it was forged after the 
krtt- Conviction, if the Star-Chamber hath JurijdiQion of 


F166 


4. When Cuthbert Booth, who was never Convi& of 
Forgery beforegif in truth the Forgery was done, and ſo 
proved in 38 Eliz. If he might be convicted uponthis 
Bill, becauic the Forgery is alleadged before ic was: 


12> 2. To the firſt and ſccond Doubts, Ic was reſolyed 
by the rwa Chict Juſtices, and Chict Baron; Thar if 
one be Convia of Forgery , or publiſhing any Writing. 
concerning Free- hold, &c. within the Eft Branch, or 
epncerning. Incereſt or Term of Years, &c, in the ſecond 
Branch,and be convifted, if afterwards he offend, cither. 
againſt the firſt Branch or ſecond, that the ſame is Fele- 
ny. Asif he forge a Writing concerning an Iutereſt for 
BI he ccond Branch, and be conviftcd ; and 
frer he forgeth a Charter of Feoffmenc wichin the firſt 
ranch, ct econverſo, that is Felony, ' by expreſs words. 
of the AR, Bur it one forge a Writing in 37 Eliz and 
after he forge another in 38 Rix. yer ir is nor Felony » 
chough he forge many Writings one after another ; for 
the Forgery, &c, which is Felony by the A&, ought to 
be after Convi&ion,or Condenanation,of a for ner Wri- 


of 
'$) 
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'3. Astco the third Doubt, It was Reſelved, That the 
Allegatien of the time, by the Plaintiff in the Bill, ſhall 
nor alter the Offence, bur ſhall give to the Court Juriſ- 
diction 2 Burif ic appegrzthac rhe Forgery or ro 
_ was after the Scntence , then the Court (hail far- 
ccale, | 
4. As to the laſt Pointe, Ir was Reſolved, That the time 
of the Forgery is not material, if ir be commirred before 
the cxhibiting the Bil}, Bur if the date of ſuch Writipg, 
ſuppoſed ro be Forged, had been miſtaken, there the De. 
fendant could ner be condemned of a Decd of another 


Dacc. 


_————————— 
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Paſch, 7 Zac. Regis, The Cafe of Sewers. 


The Caſe was, There was a Cawſcy or Milſtank of 
Stone inthe River of D*e, and inthe City of Cheſter 
which Cawſcy, bcfore the Reign of King Edward the 
fiſt, was Erc&ed for the neceflary maintenance of cer= 
tain Mills at the end of theſaid Cawſcy. And now 2 
certain Decree was made by certain Commiſſioners of 
Sewcrs,for a Breach to be made by ten Poles in length, 
in the ſaid Cawſey : and if by any Decree of thy Com- 
miflioners,by force of any Starute, any breach may be 
made in that Cawſey, was the Queſtion ; And it was 
referred,by Letters of the Lords of the Privy-Councelygtp 
the Chief Juſtices, and Chict Baron ; who,upon rare | 
_ of Councel Learned, atdivers dayes, and good Confidge 
ratien had of all Statutes of Scwers, and Conference. 
among themſelves, It was Reſolved as followeth ; 
. I- -That the Star. of Magna Chart. cap.33. Dwed anw- 
3 5 Kidell; deponantur, & c. extended onely to Kidels, LILO 
Open Wears for taking Fiſh : Burthe ficſt Star, rhart ex- 
tended to pulling down or abating any Mills, Mill- 
Stanks,oc Chinlcycewiy 25 Ed.3.cap 4. which appointed 
'onicly ſuch ro be pulled down , as were EreQed in the 
"ms > = an 


A 
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Reign of King Edward the firft,or after. Bur by x H.g. 
cap. 12, upon complaint 10 Patliamcnt, of great dama- 
o85,ty inhanſing Mills, Mill-ſtanks, &c.made before Eg= 
ward the firft's R<izn, that AR appoints them to be 
ſurveycd ; and ſuch as were found co be much inhanſed, 
ro be correRted, None of which ARs,exiend to the Caſe 
in queſtion : for that Canſcy was erefcd before Edw, 1, 
and never inhanced fince the Eredtien, And the 12 Ha. 
c. 7. confirms all the ſaid Afts,, And by the 23 B.8. c.5, 


' none of the ſaid Statutes are repealed, as to the Caſc in 


queſtion 5 for thereby rhe Form and EffcR of the Com- 


- miſſion of Sewers is appointed, and power given to the 
Commiſſioners to ſurvey Walls, &c, Fences,Cawſcys,&c. 
 Mlils,&c. and to correc, repair,” or pull down, &c, as 


cauſe requireth,accordirg to their diſcrerions, &c,. after 
the effe& bf the Stature,made before the x.0f March, 23 


BH. 8, By which appears, chat the Commiſſioners dit- 
Cretion was limited,yzz. to procced according to the Sta- 


rures and Ordinances before made, &c. And the ſaid 
A& provides, Thar all and every Starute, AQ and Ordi- 


nance heretofore made, concerning the Premiſes, nor 
contrary to this AR,nor repealed,ſhall ſtand good, and be 
effeQual far ever. But the ſaid As 25 Ed.3. and x H. 


4+ arc not Contrary to the ſaid Agnor repealed ; and al- 


. ways ſuch conſtruQion ought tobe made, that one part 


of che A& may agree wich another, And,aceording to this 


«Reſolution, We cervificd the Lords of the Councel, that 


.the ſaid Star. 25 E.3. & x H. 4. remained yet in force; 


—and that the Authority given by the Commiſſion. of 
_ Sew 


Sewmers,did not excend ro Mills, Mill-ſtanks,Cawſcys, &c. 
ereQed before Ed. 1, unleſs they have been inhanced; and 


FE 


then they are not to be ſubyerted,but reformed, by aba- 
ing the knbancement oncly, h 


Trio, 


Lib. ST The Caſe of Prohibitions ISI 


| outs cx uno oruen od es 


_ 
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'Trin. 9 Jaceb; Regis. The Caſe de modo Decin.andi, 
and of Prohibitions, 


Richard Archbiſhop of Canterbury, with the Biſhops of 
London, Bath and #«lls, and Kochefter » d.vers Doors of 
the Civil and Canon-Law; as Dr. Dun,Judge of the A4y- 
Shes, Dr.Beunet Judge of the Prerogative, Dr. Fames, Dr. 
Martin, and others, came and attended the King at White- 
 Haltsthe Thurſday, F;i1ay,and Saturday,after Eaſter Termy 
inthe Councel-Chamber ; where the Chicf Juſtice, and 
1 my ſclf, Daniel Jucge of the Common-Pleas, and Williams 
Judge of the K'ngs-Bench, by the King's Command at- 
tend:dalſo ; where the King, afliſted with his Privy- 
Counce],all firring ar the Councel-Tab:c,[pake as a moſt 
Gracious Soveraign, to this cffets As He would nor 
ſuffer any Novelrics or Innovations in his Courts of Ju- 
ſtice, Ecclcfiaſtical and Temporal ; ſo he would not have 
_ any the Laws, which had Judicial Allowances, in the 
"Times of his Predecefſors Kings of England to be forgot- 
ten. - And foraſmuch as Concentions berween the Tem< 
poral and Ecclefiaſtical Courrs, cannot bur breed great 
Inconvenience to the Subjects, eſpecially when the Cone 
 troverſie ariſerh upon the Juriſdiction of his Qcdinary 
| Courts of Juſtice; And becauſc he was the Head of Ju= 
Ktice, immegiarely under God, and knowing whar hurr 
may grow to his Subj. &s, when the Juciſdiaion of his 
Courts are drawn jn queſtion ; He thought it concerned 
him, as a King, to hcar the Controverſies between the 
Biſhops and Clergy, and the Judges of his Laws of Eag- 
land, and torake Order, that the one do nor encroach 
upon the other, And He ſaid, The onely Queſtion then 
to be diſpured was, If a Parſen or Vicar of a Pariſh, ſues 
one of his Pariſh in the Spiricual Court for Tythes, in 
Kind,er Layfee; andthe Defendant alleadgeth a Cu- 
Rom or Preſcription, de modo D:cimand; ; if that Cuſtom 
I or 
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or Preſcription ſhall be tryed and determined before the 
oy Jags Eccleſiaſtical, where the Suit is begun, or a 
Prohibition lyeth co try the ſame by the Common-Lay, 
And the King dire&ed, that We who were Judgcs, ſhould 
geclarc the Reaſons of our Procecdings,and what Autho- 
rities in the Law we had to warrant onr Proceedings, in 
granting Prohibirzons in Caſes de modo Deermande. Bur 
the Archbiſhop of Canterbury kneeled before the King , 
and defired he would hear him, and others, providedto 
Ipcak in the Caſe, for the {good ef the Church of Eng- 
tand. And the Archbiſhop inveigtied chicfly againſt tys 
chings. 

I. Thata Modys Decimand: ſhould be tryed by a Jury, 
becauſe they themſelves claim more or leſs modum D*ct- 
mwandi ; ſoas, in effe&, they were Tryers in their ewn 
Cauſe, or in the like Calſcs. | 

2. He invcighed much the precipitare and Þaſty Try- 

als by Juricsz and after kim Dr. Reanet made a large 

Invecion againſt Prohibitions,ix cauſs Ecclefiaſticrs; and 

he made five Reaſons , why they ſhould try modium Deci- 

' 7. Thefirſt and principal was our of the Regiftcr, fo!. 
25; quia nox eſt conſonans rationi, qued cognitto acceſſarii in 
eurts Chriſtianitatis imp diatur ubi cogn/tio caufe principa- 


ts ad ſorem Eccleſiaſticum naſcitur pe: tinere. And the 
Principal cauſc is Right of Tythes, and the Plea of 2o- 
dus D:cimaxdi ſounds in ſatisfa ion of Tythes; and rkere- 
fore the Conuzance of the Original Cauſe,vzz,the Right 
of Tythes belonging to them the Conuzance of the Bar 
of Tyrhes belonged ro them g And whereas it is ſaid in 
the lccond Part of my Reports, in the Biſhop of F'inche- 


ters Caſe; ind 8 Ea. 4-14. that they would nor accept 
of any Plea, in difchaige 6f Tythes, in rhe Spiriruall 
Court ; he ſaid, they would allow ſuch Plear, and bad 
allowed them; being duly proved before them. 


- 
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2, There was great” inconveniency, that Lay-men 
ſhould be Trycrs of their own Cuſtems,for they hall be 
Jurors in their own Cauſe, . © Fe; 

3+ That che Cuſtem of Moo Be, ; is of Ecclefia- 


Rical Juriſdi&ion,for ir is a mannefof Tything , and all 
manner of Tything belongs to Eccleſiaſtical JurildiQion; 


SS LN 


clefiaſtical Conuzance , and the SatisfaQtien alſo for 
chem of the ſame JuriſdiRion, the ſame (hall be tryed in 
the Ecclefiaſtical Court, = 2; 
' 4+ In hc Prohibirions of Modus Decimandi, Averment 
is taken, that though-the PlaintMf in. the Prohibition offer 
to prove Modum Decimand; , the Ecclehaſtical Court doth 
refuſe ro allowic: bur he ſaid they weuldallow ſuch 
Plea ; and therefore, Ceſſante cauſa ceſſabit et effefius, and 
no Prokibicion ſhall lye, On | A 
5. He ſaid, he can ſhew many Conſultations granted 
in the Cauſc,de mods Decimandi, and a Conſultation is of 
greater force then a Prohibition. And Bacer $vllici- 
ror General, being (as i> ſaid) affigned with the Clergy 
by che Kinggſaid leſs chen Dr. Benn.t 3 but he vouched, 
I K. 3, 4. the Opinion of Hyufſey, when the Original 
oughc to begin inthe Spiricual Court, and afterwards « 
thing cometh in [flue,and is Tryable by our Law, yet 
ſhall be tryed by their Law, S:ethe Regiſter 57,58. 38 
Ea. 35. and 38 Ed.3.6. = = 
And the Judges made humble Suir co the King, That 
In regard they perceived his MajeRty,in his Princely Wiſ= 
dom,dereſted Novelties and Innovations, that He vouchs 
laferoſufter them to inform him of one Innovationg 
which they did conceive would rend to hindex the Adimi= 
niſtration of Juſtice within his Realm. | 2 
Your Majeſty, for the due Adminiſtration of Juſtice, 
hath made 14 Judges, to whom you have commirtcd net 
enely the Adminiftration ofgordinary Juſtice, bur crimi- 
14 Leſe Majeſtatis: Alſo, in Parliament, we are called 
by Writ,to give our Adriee and Councelto your Majeſty 
Won and 


and therefore ke ſaid , it che Right of Tyihes be of EE* ** 
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and the Lords,when we are required. We two Chief Ju- 
ices fit in the Star-Chamber, Chancery,Court of Wards, and 
1 High-Courrs of ſuſtice; We, in our Circuits, dp 
apc ewice 18 the Year your Realm, and execure. Juſtice 
according to your Laws : and if We reccive any diminu- 
nion of ſuch Reycrence and ReſpeR in our Places, which 
eur Predegcfiors had, We hall not be able ro d6 You ſuch 
acceptable Service as they Lid, .The ſtate of the Queſti- 
pn is not in ary detiberative, but in tatu judiciali z it is 
wer diſputed de bonoy bur de vero, won de lcec frenda ſed de 
a5 e lata $ Not to deviſe or frame new Laws, but to.in- 
_ form You what Your Law of Englandis : And it was ne- 
ver ſcen before, that when the Queſtion is of the Laws 
CAT YOur Judges of che Law have been made Diſpurancs 
with their [nfcriours, thac daily plead before them in the 
_ ſeveral Courts at Weſtminſter. And thouch we arc nor 
afraid co diſpute with Mr. Benyet,and Mr.Bacor ; yerthis 
:xamplc being prime impreſſiozis, and you M:jefty de- 
eefting Novelties, We leave it to your Princcly Conſl- 
derarion, whether you will permit our anſwering 3 hoc 
Batu qudiciali. Burt in obed.ence to your Majcſties Com- 
mane, We will inform yeur Majeſty touching the aid 
Q cftion,which We and our Predecefſors before Us have 
eftcnti-nes adjudpcd, upon Judicial Proccedings in your 
Courcs of Juſtice at weſtwinſter ; which Judgments can- 
Nor be reverſed or examined for any Errour in Law, if 
got by a Writ of Errour in a more High and Supream 
Court. And thar this is the ancicar Law of Fngland, ap- 
pears by the Srar.of 4 H.4.C.32. - | 
And We being commanded to proceed, all that was 
| ſaid by Us the Judges,was ro this effec £ That, the Tryal 
, Ge modo Docimendi, ought to be by the Common-Lam, 
| BY 2. Jury of Twelve Men, it appears in three Man- 


4  __ T- By the Commen-Law. 
: 2+ By AQs ofParlian. ene, 
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3. By infioite Joon, and Judicial Proceedings, 

long times paſt withour interruption.  * | 
Bur firſt,ic is to fee what is a Modys Decimandi : Now 
Medus Decimandl is, when Lands, Tenements,or Heredie 


' raments, have been given to the Parton and his "pope 


fors,or an Annual cerrain Sum, or other Proflr, alwaycs 
rime our of mind, in full Sarisfaicn and Diſcharge of 
all Tythes in kind in ſuch a place : and ſuch manner of 
Tyching is now cenfcfſed by the erher Partyzto be a good 
Bar of Tyrhes in Kind. En, ; 
| I. That Medus Decimand: ſhall be tryed by the Com- 
mon-Law; and therefore pur that which is the moſt 
common Caſe ; .That the Lord of the Mannor of Dale 
preſcribes to give to the Parſon 40 5, yearly, in full Sa- 
tisfaQion and Diſcharge of all Tythes, growing within 
the ſaid Mannor of Dale, at the Feaſt of Eaſter, The Par- 
ſon ſues the Lord of the Mannor of Pale for his Tythes, 
of his Mannor in kind,and he in Bar preſcribes ut ſupra. 
The Queſtion is, If the Lord of the Mannor of Dale may 
upon that have a Prohibirien ; for if the Prohibirion lye, 
then the Ecclefiaſiical Court ought nor to try ir, 

x. Firſt, The Law of England is divided into Com- 
mon-Law,Stature,and Cuſtoms ; and therefore the Cue 
fipms of Exgland are to be trycd by the Tryal, which the 


 #% 
=- 


' Law of England appoints. 


2. Prcſcriprions by the Law of the Holy Church, and 
by the Common-Law, differ in the times of Limitation : 
and therefore Preſcriptions and Cuſtoms of England,ſhall 
be trycd by the Commen-Law. Ste 20 H.6.f.17- 19 E, 
3- Juriſdifiions$. The Biſhop of Wizcheſter brought a 
Wric of Annuity againſt the Arch- Deacon of Surrey,and 
declared, That he and his Succeflours were ſciged by the 
Hands of the Defendantyby Title of Preſcription; and 
the Defendant demanded Judgment, if the Court would 
hold Juriſdi&ionberween Spiritual Perſons, &c. Stone 
Juſtice, Be afured,Toat upon Title of Preſcription, we wilk 
there bold Juriſdiftion, a 


F386 TheCaſcof Prohititions. Lib,r 
bk to : | 
; And upen thar, 7Filby Chicf Juſtice, gave the Rule, 


Anſwer; Upon which it follows, That if a Modus Becimand; 
which is anAnnnal ſum forTythes by Prerſciption, comes 
30 Debare between Spiricual Perſons, thar the ſame ſhall 
'betryed here, 32 E. 2. 7uriſdiftion 26, There was a 
Vicar who had oncly Tythes and Oblations, and an Ab. 
bor claimed an Anauicy or Penfien of! him by Preſcrip- 
tion; and it was adjudged, That the ſame Preſcriprion , 
though berween Spiricual Perſons, ſhall be trycd bere, 


FVide 22 H. 6.46,47. | | 5 
3+. See the Record,zs H.3. cired in the Cale of Modus 
Decimandi before ; and ſce Regiſter fol. 38. 

4+ Sce the Star, of Circumſpette agatis, Decame debite, 
ſeu conſucte; which proves that Tythes in kind, and a Mo- 
agus by Cuſtom, &c, - 
$5. 8E.4.14, and F.N, B. 41, g. A Prohibicion 
Lyes for Lands given indiſcharge of Tythes, 2TE, 3. 
ih 4, There was a Suit far Tythes, and a Prohib:tion 

es, 

4 6. 7 £.6.79. If Tythes are ſold for Money; by rhe 
Salc, the Things Spicicual are made Temporal : And 
Join the Calc de medo Decimand: , 42 E. 3. 12. a- 
grees. En” TY . 
7. 22 E, 3,2, B:caulc any Appropriation is'mixed 
with the Temporalty z otherwiſe, ot tharwhich is meer 
Temvoral. $0 ir is of reall Compoſi.ion, where the Pa- 
tron oughtto joyn. /1id.11 H.4. 8s. 
y 2. Sccondly, By As of Parliamenr. 

I. Ihe ſaid A of Carcamſpette agatis,that gives power 
ro the Ecclefiaſtical Judge, to ſue tor Tyrhes firſt duc in 
Kind,or by Cuftom,z4z. Modws Decimandi. So as by thar 
AR,though the Yearly Sum ſounderh in the Temporalrys 
which was paid by Cuſtom, in diſcharge of Tyihes; yer 
becauſe the ſame comes is the place of Tythes, and by 
 Conftitucion, rhe Tythes are changed into Money, and 
"the Parſon hath norany remedy for the ſame, which is 
"theMedys Decimandi as the Common- Law. For = 
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\ cauſe the AR 1s clear, thar the ſame was a Doubt ar che 
Common- Law. And the Star. of Articuli Clert, cap:1. If 
that corporal puniſhment be changed inte pena pets + 
21ariamn 3 for that Pain, Suir lyes in the Spiritual Courr 
For which, ſcc Mich. 8 H. 3, Kot. 6, in Theſaur. And 
by the 27 H. 8. cap. 20, Itis Enacted, That all Sub- 
js of the Realm, according to the Eccleſiaſtical Laws 
and after che laudableUlſages and Cuſtom of the Paciſh, 
&c. ſhall yield and pay his Tythes,&c, and for ſubſtra» 
Qion thereof, cAwY duc proceſs, &c, compell him to '_ 
yield the Duties : and with that,in efte, agrees 3a H. | 
$. 6; 7. By the 2 Ed. 3.c.13. itis Enated, That all 
the Kings Subjc&s fhall henceforth truly and juftly,withs 
ont Fraud, &c, divide &c.and pay all chcir Predial Tythes 
in cheir proper kind as they riſe, $&c. And always, when 
an AQ of Parl. commands or prohibits any Court, be «x 

- $piritual orTemporal,to do any thing Spiritual or Tem- 
poralzit the Stac. be not obrtained,a Prohibitien lyes ; as 
upon the Srat, de artic, ſuper chart. cap. 4+ © ned communi 
Placita n0n tenentur in Scaccario. A Prohibition lyes to 
the Court of Exchequer, if the Barons hold a common 
Plea there ; as appears inthe Rgiſitr 187. b. So upon the 
Staci. Feſt. 2, Ducd ingquiſttiones que magne:[unt txaming- 
tients 101 capiantar in Patria. A;Prohibition lycs ro the 
Juſtices of Nifs Prins. So upon Articult ſuper thartas, 
cap. 7. to the Conſiable af Nowtrs Regiſt, 185. So upon 
the ſam: Srar. cap. 3, to the Steward and Marſhal of the 
Houſhold, 185. and yet no Prohibirion is given by ex = 
preſs wores,in any of theſe Statures. So. upon the Statures 
13 R.2.c.3. 15 R.2.c.2. 2 H.4.c.11.' a Prohibition lyes 
ro the Admiralty Courr. So upon Weft.z. c.43. againſt 

Hoſpitals and Templers,Reg/ſt. 39-4. $0 upon the Star, de 
Prohibitione reoia,a Probibition lycs., $0 uponehe Star, 
2 H,5.c.3. and upon that Stat. 4 E.4.37. the Caſe waz; 
Peirce Peckham teok Letters of Adminiſtration , of the 
Goods of R+ſc Br:gwngof the Biſhop of London: atterwards 
BT, ſued to Thomas Archbiſhop of Canterbary,to have Ad- 
Fr mam om | mirkſtration 
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miniftration commiceed ro him, becauſe Roſe Brown had 

Goods in his Dieccſs,and they were granted to him, Afcer- 

wards F. T, Libclled in che Court of the Arches againſt 

Perce Peckhamyo repeal his Adminiſtration ; and Peirce 

Peckbam, according to the Srar.prayed a Copy o: the Li. 

'belzand could nor have ic. 3 and thereupon he ſued a Pro. 

Kibicion,and upon th<t an Attachment, And there Catesby 

Scrgeant moved, that a Prohibition did not lye for two 

Cauſes, | | 

'  T. The Sraruce ſays,thar the Libel ſhall be dcliver'd, 

bur not that the Plea ſhall ſurceaſle. . 

- S» The Stare is not intended of Matter meecly Spi- 

_ Firnal : And there Danby Chiet Juſtice ; If you will not 
deliver the L bel, according to the Statute, you do wrong, 
which wrong is a Temporal matter, an1 puniſhable at the 
Conmmon-Law,axd thereſore th? party ſhall bave a ſpecial Pros 
hikes. Ag always norm {laid AQ, in evcry Termy 

throughout the Reigns of Eg.6. Q.Maiy, and Q.E[:x, to 
rhis xa Prohibirigns have been granted in = Decls 
 wande,and Judgmencs given upon many of them, withour 
any contradiftionz and accordingly all the Judges Ree 
folved,y Ed.6.Dy:r 79. Et contemporanea expoſitio cſt opti- 

_  mvaet fortiſſuma #1 legey ct minime mutanda ſunt que certams. 
b:buerunt interpretationem. 
 £, Asrothe firſt, Objeftio, That the Plea of Modus 
Decimandi,is bur acceffary tothe Rightof Tythes ; Its 

was Reſolved, That the ſame was of no force, for three 

Rs: : 
x. In this Caſe, admitting there is a Modus Decimas- 

d;then by che Cuſtem ; and by the AR 2 E.,s, andthe 

ether AQs, the Tyches in Kind are extin& and diſcharg- | 
cd ; for one and the ſame Land cannot be ſubjeR ro rw# 
manner of Tythes ; bur the Modus Decimand is all the 

Tythe with which the Land is chargeabie ; and it ſhall 

be incended, tharthe Moius Decimand: began ar ficſt by 

reall Compoſition ; So as inthis Caſe, there is i 

: ri} 
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Principal.nor Acecefſary , bur an Identity of the ſame 
chings. 
*s The Star. 2 Ed.6. being a Prohibirion in it ſelf, and 
char in the Negative ; If the Ecclefiaſtical Judge dork 
againſt ir,a Prohibition lyes; as appeaxcth clearly be- 
fore, = > 
. Though the Rule be general, yer it appears by the 

Regiſter it {elf,thart « Modes Decinand; is Toy as for 
there is a Prohibition, in cauſa modi Decimand:, when 
Lands are given in ſatisfa&tion of the Tythes,  _ 
2. As to the ſccond ObkRion, It was Anſwered and 
Relolved,Thar that was from, or our of the Queſtion; for 
flatus Duxſtionis non eft deliberativusſed judicialis : for 
convenient,or inconvenients'snot the Queſtien,bur what 
the Law is, 0 

3. As tothe third ObjeRion, it was anſwered and re- 
ſolyed ; Firſt, That ſatisfaftio pecuntarie of ir ſelfgis Tem= 
poral: Bur becauſe rhe Parſon hath not remedy, pre 
mais Decimzandi, ar Common ; by force of the As cited 
before he might ſue,pro mods Decimandi, in the Ecclefia- 
tical Courr 2 Bur rthar proves not, Thar if he ſue for 
Tyrhes in Kind,which arc ucrerly extinQ, &c. char upor 
the Plea de mode Decimandi, that a Prohibition ſhould nec _- 
lye 2 for the contrary appears, withour all queſtion, by 
what hach been ſaid before ; Sceallo 12 H.7. 24. b. 39 
Ed.3z. 22 E.4. Conſultation. +30 - 

As to che Obje&ion z That Averment is taken of rhe 
Refuſal of the Plea, of Modus Decimand:; It was anſwer-. 
ed and Reſolved, That the ſame is of no force, for- divers 
Cauſes. | 2... 
$. Ic is enely to inforce the Conrempt. 

2. If the Spiritual Court ought to have the Tryal , de 
mods Decimandi, then.he refuſing to accepr ſuch a Pleas 
ſheuld give cauſc of Appeal not of Prohibition, 
' 3, From the beginning of the Law, no Iflue was eyer 
taken upon the Refuſal of the Plea, in caſa mod; Deci- 
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mandi, nor any Confſulcation granted to them +; becauſe 
they did. nor refuſe, bur allow he Plea. | 
' 4. The Refuſal is no part of the matrer ifſuable or ma- 
- trial in the Plea ; and therefore the Modus Decimandi is 
 Proeved by rwo Witneſſes, according to the Star. 2 E, 6. 
' £ap.13. and na the Refuſal ; which proves, the Modus 
par is oncly the Matter of SuggeRtion, not the Re= 
—_— 7 | 
5. Allthe' fail five Matrers of diſcharge of Tyrhes, 
mcntzoned in the ſaid A& of 2 Ed,s. ought to be proved 
by rwo Wirnefſes,and ſo have been always, fince the me- 
king of the ſaid AR, And therefore it clearly inten= 
I thar Probibitions ſhould be granted 'in ſuch C-. 
es. ? -* 
6. Though they would allow, bang fide de modo Deci- 
Mani, without Retwſal ; yer if the Parſon ſuc there for 
Tyrhes in Kind, when the Mos is proved, {the ſame be- 
ing' cxprefily forbidden by char At 2 Fd.s, 13.) a Prohi- 
birion lycs,though the Mods be Spirirual ; as appears by 


* 5 


the Book, 4 E. 4. 37. | BE 

Afterwards, the third day of the Debare of this Caſe 
before rhe King Dr. Renner, and Dr. Martin, had referved 
givers Conſulcations granted is cauſa modi Decinand), 
thinking.chey might work upon the King's Opinion : 
Snd thereupon they ſaid ,-Thar Conſulcarions were the 
[wipments of Courts had upon Deliberations 3 whereas 


hibicions were onely granted upon Surmiſes. And they 


_Kewed 4 Prefidents. | —- | 
' , 2. One, where three Joyntly ſyed a Prohibiion,ia the 
Caſe of modo Decimandi; and the Conſulcation ſairh, Pro 
ea quod ſuggeſtio materiaque in eodem contenta minus ſuſfi-t- 
ens in lege exiſtit,nc. | ng} : 
., 2, Another, is cauſz modi Decimands, te be paid tothe 
: Parſon or Vicar; 
F 3. Where the Parſan ſued for Tythes in Kind , and 
the Defendant alleadged, mods Decimandi, te b< paid to 
the Vicar. el 
| &. Where 
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4. Where the Parſon Libelled for Tyrhe-Wooll,” and. 
the Defendant allcadged a Cuſtom to reap Corn, and 
make it into Shcaves,and fer forth the Tenth Sheave ac 
his Charges 2 and ſo of Hay, to ſever it from the Nine 
Cocks at his Charge, in full ſatisfa&ion'sf the Tythes of 
the Corn, Hay,and Wooll. | | 

Towhich I anſwer'd, and humbly defir'd the King te 
obſcryc, theſe were reſerved for the laſt and center-poinc 
of their Preof. And herein theſe things may be obſer-= 
ved, | 

2. Thar the Kings Courrs do them Juſtice, when with 
their Cevſciences and Oarhs they can. » 

2. Thar all che ſaid Caſes are clear, in the Judgment 
of thoſe who are Learned in the Laws, that Conſultation 
ought by the Law to be granted. 3 

1. For as to the firſt Prefident, the Caſe upen their 
own ſhcwingygis,-Three Perſons joyned in one Prohibitions 
for rhree ſeveral parcels of Land, cach having a ſeveral 
. ſors of Tything ; and their Intereſts being ſeveral, they 

could not JÞyn ; and thaefore a Conſultation was graft» | 
cd, | 

'2. To the ſecond, the manner of Tything was al- . 
leadged ro be paidto the Parſon or Vicar, which is wa 
certain. | 

3. To the third, The Modgs never came in Debate , 
bur whether the Tyrhes did belong to the Parſon or Vi-- 
car 2 which being berwecn rwo Spirxual Perſons, the Ec- 
clefiaft:cal Court ſhall have Juriſeition z and therewirk 
agrees 3T E. 3.6. 

4. Tothc laſt, The ſame was upon the macrterof a 
Cuſtem of a Modus Decimandi for Wooll : for to pay the 
Tyihe of Corn or Hay iu Kind, in ſatisfaRion_ of Corn, 
Hay,and Woel!, cannot be a fatisfaQtion for the Woell ; 
for the ocher two were due of commen right. 

The Biſhop of I ondon anſwer*d, That the words of the 


Conſulation were, Quod ſupgeſtio pradifia mo” 


\ 
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eadem cortenta minus ſufficiens in lege exiſtit, ic. So as ma- 
geria cannot. be ret:ricd co Form, and theretore it oughe 
to £xrind tO the Mo::us Decimanidl. 

To which I anſwer's, That when the Marrer is inſuffi- 
eicntly or unccreainly alleadgedgthe Marter ir ſelf failech 
and though the Macter, be in truth ſufficiege , yer if ic 
were inſufficiently alleadged, . the Plea wameth marter. 
Then the Lord T fcaſurer fa'ds . he wondered they would 
produc: things that made more againſt them, then any 
thing had becn ſaid, | 
And when th: King rclyed, upon the Prohibition in 
the Regitter, when Land is givcn in diſcharge of Tythes, 
the Lord Chanccllor ſaid , That was not like this Cale ; 
For there by the Gifc of the Land, the Tyrhes were dif- 
charged ; bur'in ihe Caſe 4e modo D:comandi, an Annual 
Sum is paid ; ye. the Land remains charg=d, and is to be 
diſcharged by Plea, de modo Drcim nds. All which Lutter-. 


- 


* 


ly denied : For the Land was. as abſolutely diſcharged of 


che Tythes, 3 caju de moo Decimandi, as where Lands 
are given, All which the King neard wich patience y, and 
the Chancellor anſwer*d no more, | . 
After the King,wich all his Councel, had for 3 dayes 
eogerher, heard the Allegations on both fades, he ſaid, He 
uld maintain the Laws of Englandzand thar his Judg- 
' es ſhould have as great reſpeR from all his SubjeRs, as 


£ . 2's 


their Predeceflors, And for the Matter, he ſaid, for any 
thing had been ſaid on the Clergics part, he was nor ſa- 
eiified ; and adviſcd Us the Judges to confer among our 
ſelves , and that nothing be encroached in-the Ecclcfha- 
tical Jariſd'&ion, and they. ro keep within their Juriſ- 
diion. And this was the end of theſe three dayes Con- 
ſulcarion, Too, 
' Note, Dr. Bennet, in his Diſcourſe, inveighed much 
againlt the Opinion,8 E.4. 14. and , in my Reports, 1n 
Wrights Caſc,Thar the Ecclefiaſtical Judge would not al- 
low a Molzs Decimandi ; and ſaid, that was the Miſtcry 
o 
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of ſquizgzznd they would allow irs The King asked for 
what cauſe ic was fo ſaid inthe ſaid Books, To which L 
anſwer*d, Thar ir appears in Lyxweod, who was Dean of 
the Arches,and a Profound Canonift, who wrote in Henry 
che Sixth*s time ,in his Title, De decimis cap : Luonian 
propter ec. fol.139. b. ud decime ſoluantur abſq; ulie 
diminutione. And un the Glols it is ſaid, Duyod onfhctiie 
ae non Decimando aut de-non bene decimando non valet And. 
that being written by ſugreat a Canoniſt, was the cauſe 
of the ſaid Saying in 8 E. 4, that they would not allow 
the ſaid Plea de mods decimand:, And it ſeemed tothe 
King, char rhar Book was a good cauſe for them in Eds 
ward the Fourth's tinae, to ſay as they had faid. BurTL 
ſaid, I did not rely thereon, but on the Greunds afore« 
ſaid. . Or. 
Laſtly, The King ſaid, that the High Commiſſion 
oughr nor to meddle wich any thing, buc that which is 
' enormovs,and which che Law cannot puniſh ; as Herefie, 
Schiſm, Inceſt; and the like great Offences : And the King 
choughr that cwo High-Commilliong, for cither Pro- 
vince one, ſhould be ſufficicor for all England; and no 
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Mich. 39 8 40 Eliz, In the Kings-Bench ; Bcdel 
"IW and Sherman's Caſe. 


Mich.39 & 40 Eliz, Which isentred, Mich, Jo Eli4Z 
1 the Commoen-Pleas, Rot. 699. Cantabr. rhe Caſc yas 
this $. Robert Bede! Gent, and Sarah his Wife, Farmers 

of the ReQory of Litlington, in the County of Cambridges 

brought an ARton of Debt againſt Folm Shermanzin cuſto= 
dia mariſcalli, &rc. and demanded 5501, and declareds 

Char che Maſter and Fellows of Clire-Hall in Cambridees 

| were ieized of the ſaid ReKory in Fee, in righe of 4 

| faid Colledge 5 and the 16 Jug. 89 Zliz. by ts” - 
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d: niſed ro Chritgpher Pheſant the ſaid Rectory for. 2x 
oarureuing 27 l. 15 5.5 d., andreſcrving Rent-corn, 
according to the Statute,&c, wh:ch Rent was the anticar 
Rear ; who cntred,and was poficficd,and affignced all his 
Intercft co one Matth:w Bats, whe made his laſt W.ll,and 
 -= made Sarghhis Wife Exccutrix,and dycd. Sarab proved 
the Will and centred, ani was thereot pofi. fled as Execu- 
£r:x%, and took to Husband che (aid Robert B: el ; By force 
whereof,:hey in right of the ſaid Sarah entire dy aud were 
poſicticd ; and the Deferdant was thin Tepantgand [eized 
for his life of 30@ Acrcs of Aiable Lands, in Libs. ton 
atorcaid, which oughc :o pay Tythes tothe ReRor of 
Iitlarton, and in 38 Eliz, the Defendant S. minavit 
_ 840, 200 Acres paiC.l,&c, the Tyties whereot amounc- 
ed :0150 , And the D-fendanc did noc fer forth the 
Came (com the Nine Parcs,bur carryed them away, con. 
. trary to the Statuce 2 E 6 &c, The Defcndanc pleaded, 
Nthil deb:t. And the Jury tound, that the Defendant did 
owe FF Ll. andtoth: reſt they found Nihil- debet : And 
In Arrcſt of Judgmcac, divers Matters were moved 2 
'2, That Graxo Seminata i» too gencralzand it ought (0 - 
” exprefſcd, with whac kind of Grain the ſame was ſow» 
8. Itwas moved, If the Parſon ovghr to have the 
freble valuczche Forfeiture beir g «xorcfly limited to none 
by the AR, or that the ſame be:org ro the Queen, 
23. If the ſame btlong to the Parſongif he ought to ſuc 
- >forir inthe Eccicfiaſtical Court,or in the King's Tempo- 
ral Courr, SHES | 
| 4. If che Hugband and Wife ſhould Joyn in the ARi- 
en, or the Husband alone; and | upon ſolemn 4 
me at the Barre and Bench, Judgment was affic- 
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Lib.13. John Bayley's Caſe, ' Th 
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Trio, 7 7ac, Regis. - Inthe Court of Wards ; 
John Bayley's Caſe, 


a ——_ 


Ir was found by Wrie of Diem clauſet . extremums tit 
the ſa'd obs Bayley was ſe'z:d of a Mefſuage, and of and 
in the 4 Þ part ot ohe Acre of Land, late parcel: ofthe 
D<mcine Lands of the Mcinnor of N:wton in ©: e County 
of Hereford,in his Den.cſne as of Fee, and found theorher 
Points of the Writ, and it was holden by the two Chick 
Juſtices,and the Chief Baron, + 
1. That M(ſſ-aginm v'l Texementwm is uncertain z for 
Tencmentum is nomen colletiivum, and may contain Lands 
or any thing that js holden, OB 
3», Ir was holden,Thar it was void fa@®the whole, be 
cauſe no Town is mentioned in the Office , where the 
M fluage or Tenement,&c.'yeth + and it was holden,thac 
no melis inquirendum ſhall iflue forth, becauſe the whole 
Office is incertain and void, nr! 


' 
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Trin. 7 Jac. Regis. In the Court of Wards, 


| The Atrorney of the Court of Wards moved the. two 
Chicf Juſtices, and the Cnict Baron, in this Caſe : A 
man ſcized of Lands in Fee-fimple, .covenants for the 
advancement of his Son, and his Name, Blood, «nd Po« 
Kericy , that he will ſtand ſcizcd of them tothe uſe of 
himſelf for life, and after to rhe uſe of his cldefl Song. 
and to ſuch Woman as he ſhall marry, and che Heir- 
inales of the body of the Song and afterwards che Fach-r 
dyeth, and after the Sen rakes a Wife and dyeth ; if the 
Wife (hall rake an Eſtare for Life, And it was Reſolveds 
by the ſaid rwo Chief Juſtices,and Chi:f Baron, Thas 
the Wife fhoulg.take well _ > bing within, the 
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confideration, which was for the adyancement of his Po- 
Kerity ; and without a Wife the Son canner have Poſte- 
rity. Sccandly, It was Reſolved, that the Eftare of the 
- Son ſhall ſupport the uſe to the Defendant 5; and when 
the Contingent happeneth, rhe Eſtate of the Son ſhall 
.bechanged,according to the Limicarion, wiz. rothe Son 
and che Woman and the Heirs of the Bedy of the Sop. 
And ſo.it wasReſolved in the Kings-Bench , by Pephan 
ict Juſticc,and.che whole Court, in Sheffi-lds Caſc, in 
UL Zlixahetbs time, 


Trin. 7 Fac. Regis. In the Court of Wards : 
Spary*s Cafe. 


-  Fobu Spary ited in Fees in the Right of his Wife, of 
| Lands heldcn by. Koight-ſcrvice, had Ifduc by her 9 and 
© 22 Dec. 9 Elix, alicnatedto Kdward Lord Stafford: The 
 Witc dyed, the Iffuc of full age ; rhe Alience holds the 
Land:, And 10 years after the Fathers death , and 12 
years after rhe Mothers,Office is found, ac. finding all 
" the ſpecial Marcer after theMothers death, The Queſtion 

was ; Whether che mean Profits are to be anſwer'd co the 
King 2 Andit was Reſolved, by the rwo Chict Juftices, 
-and Chief Baron, chat the Kivg, ſhould haye the mean 
Prefits,. becauſe the Alience was in by Title ; .and uncill 


a 


Entry, che Heir has no Remedy for the mean Profirs, bur 
— thatthe King mighc ſeize and make Livery, becauſe the 
Entyy of the Meir is lawful by the Star, 32 H.8. 
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| Trin. 9 Fac. Regis. Is the Court of Wards. 


Ic was found by force of a Mendamus at Kendal in Weſt- 
werlang, 2.1 Dev. 6 Fac. thar George Earl of Cumberland, 
long before his death, was ſeized in Tail ro-hiws and P 

| _ 


rhe Hcirs-male of his body, of che Caſtles and Mannors 
of Browham, Appl.by, &c. the remainder to Sir Ingram 
Clifford with divers Remainders in Tail ;, the remainder 
ro the right Heirs of Henry Earl of Cumbcrlands Father of 
the ſaid G:orge 2 and that rhe ſaid George Earl ſo ſeized, 
by Fine and Recovery, conveyed theraro the uſe of him- 
. ſelf,and Margaret his Wife, for their Lives, for the Joyn= 
rure of Margaret ; and after, re the Heir-males of the 
body of George Earl of Cumberland; and'for want of ſuch 
Ifu:,ro the uſe of Francis, new Earl of Cumberland, and 
the Keir-males of his body; and for want of ſuch Ifluc, 
to the uſe of the right Heirs of the ſaid George : And af- 
rerzby another Indemture, conveyed the Fee-fimple te 
Frances, Earl, By force of which, and of the Scarute of 
Ules,they were ſeized accordirgly ; and afrerwards, the 
zo of Offob. 3 Fac. George Earl of Cumberland dics, with- 
cut Heirs male of his body,&c. And found further, that 
Margarct Counteſs of Cumberland, that new is, was alive, 
and took rhe | rofics of the Premiſſes, from rhe death of 
che ſaid G orge, Earl, till rhe taking the Inguiſicion and 
further tound the other Points of the Wric, = 
1. And firſt, ir was objeRed, Here was ne dying ſei- 
'zed found by Office, and therefore rhe Office ſhall be 
inſufficient: Bur to thar, it was Reſelved, That by this 
Office the King was not inticled by the Common-Law ; 
for then a dying ſcized was neceſſary : Bur this Office is 
ro be maintained upon the Stat.3z and 34 H.8. by force 
of which no dying ſeized is neceflary ; andſo.it-was Re- 
ſolved in Vincents Caſe, Anno 13 Elix, 48 
'2, The ſecond ObjcRion was, It doth not appear thar 
the Wives Eftare centinued in her till che Earles death * 
for the Husband and Wife had aliened the ſame to ano- 
cher, and then ne primer ſcizin ſhall be, as is agreed ig 
_ Caſe. And to that it was Reſolved, That the 
Office was ſufficient, prima facie, for the King, becauſe Ir 
is a thing collateral, and ne point of the Wrir: And if 
i 8 Dy ſuch 


Wills Caſe. 


Lib.13. 


ſach Alienatien be, the ſame ſhall come in of the other 
Parr of che Aliencc,by a Monſtrans de droit. And the Caſe 
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& Bir is a ſtronger Caſe, becauſe it is found, the Coun- 
| _tE:fsrcok the Profirs from the death of George the Earl, 
_ Lillthe finding che Office, | 
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Tin. 7 Fac, Regis, In the Conrt of Wards ; 
; © Wills Cafe. 


_ Heny Fills ſeized of the gth Part of the Mannor cf 
Wiytaz1,in the County of Þ yvon,holden of Q.F1:4.10 $9- 
"Eape Tenure 7x capzte, of the ſaid 4 h part, cnfcofted Z4- 
Ebary Iriſh, and others, and their Heirs, ro the uſe ot the 
ſaid Henry for his Life ; and after his Dec: aſc re Thom ws 
Fills .hs ſecond Son in Tail, and after to the uſc of Riche 
ard wills, his ' youngeſt Sorin Tail z3 and after the ſaid 
H'ny (a ſized as aforeſaid, dyed; All this Matter is found 
By Office, And the Queſtion was, Itthe King ought to 
Have primer ſcizin in this Caſe, that Livery ane Oufter 
le mayne (hould be ſucd by the Statutes of the 32 ard 34 
H.8. And it was Reſolved by the two Chicf Juliices, and 
the Chief Baron, that nor ; if in this Caſe by the Com- 
mon-Law no Livery or fuftcr le main ſhall be ſucd , and 
that was agreed by them all,by the experience and courſe 
of che courſe, Sce 21 Eliz. Dyer 362. and 4 Eliz. Dyer 
—_  ” ;: | | . 
| * And two Prefidents were th*wed, which were Decreed 
In the ſame Court, by the Advice of the Juſtices, Aflit- 
ants to the Court. | 
_© One jnT7}a. 16 Eli. Thomas Stavely enfeoffcd,#iliam 
Strellry.and Themas Law,of the Mannor of Ry»dly in Not- 
firgh rſhirc,on condicion, that they re- enfeoffe the Feof- 
for and his Wifc for their Lives ; the remainder to Themes 
Stzv'ly, $'n and Heir apparent of the Feoffer in Fee 7 
Which Mannor was holden of Q. Elixzb:th, in Socage 
by R . ee CR Yb Fr 5 Tcnure 
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Lib.13. The Caſe of che Admiralty. 199 


Tcnure in capite ; And it was Reſolved, That no Livery 
or Oxſter le maine,ſhall be ſued in ſuch Calſe,* becauſe 'of - 
the ſaving of the Stat.. 32 H.$. The words whereof are, 
Saving &c. co the King 8c. all his Right &c. ot primer 
ſei3t#,and relief &c, for Tenure in Socage, or 'of the na»? 
cure of Tenure in Socage in chief, as hercrotorc hath bin” 
uſed * But: there was-ne Cuſtom before the AR for the: 
King to have primer ſeizing$tc, + $4 
Another Prefident was in Paſch, 37 Eltz, inthe Book 
of Orders, fol. 444. where the Calc was, ' That #illiam” 
Altet was ſcrzed of certain Lands 'in Pitſey, called Lund- 
fey, holden of the Queen in Socage Tenure in chictz and; 
by Deed covenamiced'to ftand ſcizce to rhe uſc of his wife 
for life, and afterwards te the uſe of Richard his voune-” 
ger Son'in Fee, and dycd, and all was tound by Office ; 
and it was Reſolved ut ſupra, Bur ths Doub:'o the Caſe 
at Bar was, b:cauſe Henry the Feoffor had a R:ve: fimn 
in Fee, which dcſccnded to the ſaid wiiiam bis cldeft 
"RR | 
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Trin. 7 Facobi Regis. The Caſe of the 
Admiralty. Er 


A Bill was preferred in the Stay-Chzber againft Sir 
Richard Hawkins, Vice Admiral of the County of Dee 
v#n,and was charged, that one ''1[[;4'n Hull, and ethers, 
were notorious Pyrates upon the H-gh- Sas, and fhewed 
\n certain what Pyracy they had commirted 3 Thar the 
ſaid Sir Richard Hawkins knowing the ſane, did\ receive 
them, and abery& comfort them , and for Bribes ſuffered 
them to be diſcharged 2 And what Offence that was,the 
Court referred to the confideration of the twe Chicf Ju- 

ices, and Chief Baron, who heard Councel of borh fides 
| + oth days at Sergeants Innes And it was Reſolved by 
them, 
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200. TheCoſe of the Admiralty, Lib, 13, 


\ I+ That the Admirals, by the Gommon-Layw, ought 


bur encly with things done upon the Sea: and that ap- 
arerh fully by the x3 R.2.cap.y. and therewith agrees 
2 H.4.C.11.and 15 H.2.c.3. So alſo, 2 H.5.c.6; 5 Eliz« 
F.. 5. and this agrees with Stamf.fol. 51. $ Ed.z. Coron 
399. Sec Plo, Com. 37 b.2 R3.12. 30 HK. 6. 6. by Pri- 
at. LES... 
2. Ir was Reſolyed, That the Statutes are to be in- 
nded of a Power to hold Plea, nor of a Power to award 
Exccution 2 for notwithſtanding rhe ſaid Statutes , the 
Judge of the Admiralty may do Execuion within the 
- Bogy of the County : And therefore 19 H.6.7. the Caſe 
Was 7. T. at Southwark, affirmed a Blaint of Treſpaſs in 
the Admiralty againſt 7. B, of a Treſpaſs done upon the 
ligh-Sca : Whereupon 7. B, was cited to appear at the 
ommon day next enſuing 3 at which day, the ſaid 7,8. 
made defaulr: And according to the uſage of the Court, 
the ſaid 7, B, was amciced to:20 Marks: Whereupon 
Command was madc to P. as Midifter of the ſaid Cour, 
to rake the'Goods of the ſaidJ.B.ro make agreement with 
the aforeſaid W.T. by force.of which, he, for the laid 20 
Marks,took 5 Cowes, and 160 Sheep, in Execution tor 
the ſaid Money,in the County of Ieicefter. And there it is 
holden by Newton,and the whole Court, That the Starures 
 76ſtrain the power of the Court ef Admiralty , to hold 
Plea of a thing done within the body of the County ; bur 
ey donot reftrain rhe Execution of the ſame Court to 
be { ved-upon the Langs. In which Caſe, thefe Points 
BEAR: _ _- -  : :-- 
_ -X+ Thoughthe Court of Admiralty is not a Court of 
agent (lon Brogks Error. 77+ acc.) yet by Cuſtom of the 
-0u 


Their diſcrerjon, 


at they may make Execution for the ſame, of 


£ have not Goods, may al reſt his Body. 


not te meddle wich any thing done within the Realmny 


ourt they may amerce the Defendant for his default,by 


of the Defendant, in corpore Comitatus ; and if 


Byr 


Lib. 13, The Caſe of the Aumiralty. - 200 


* Not offerce, whereof the Common-Law taketh know» 


But the great queſtion berween them was , If a man 
commuirt Pyracy.upen the Sea, and .one knowing iheceof, 
xeccive and comfort the Defendamt in the Body 'of the 
County,if the Admiral, and other the Commiſſtoners by 
the AQ 2.8 H.8. cap.16. may proceed by Indi&tment afnd 
ConviRion againſt the Receiver and Abcttcr,the Offefige 
of the Accefſary having his beginning within the Body of 
the County, And it was Reſolyeed by them, Thar ſuch 
a Receiver and an Aberter, by rhe Common-Lay, could 
not be indited and convited ; becauſe the Comimnion- 
Law cannot take Cognizance of the Original Offence, 
being done out of the Juriſdiion of tke Common-Law;z 
and where it cannot puniſh the Principal, it cannot pu- 
niſh che Acceflary : And therefore' coke Chict Juſtice re- 
ported ro them a Caſe whick'was in Suffolk, 28 -Eli3s 
where Butler and others,upon the Sea, ncexc ro the Town 
of I ayftoff, robbed divers of the Huecns Subjects of their 
Goods, which they brou;hr inco Nafolk, and: there were 
apprehended and brought before- Me , then a Jus 
ſtice of Peace in the ſame County, and upon Examinati= 
ony they confeffed a cruel and barbarous Pyracy, -and 
that the Goods then in their'Cuſtody, were part of the 
Goods which they had ſo robbed ; And I was of Opt- 
nion, that in that Caſe ir could not be Felony punith- 
able by the Common-Law, becauſe the Original A was 


ledge ; and then the bringing them into the County,could 
not make the ſame Felony puniſhable by our Law $ Yet 
I commited them to the Gaol, untill the coming of the 
Juſtices of the Afﬀizes : And at the next Aﬀizes , rhe 
Opinion of ray Chicf Juſtice, and Perian Juſtices of 
Afſize, was, agreeing with Me ut ſupra: and thereupon 
they were committed to Sir Robert Southwel, then Vice- 
Admiral for thoſe Counties y andthis, in efte&, agrees 
With Lacies Caſe : which ſee in my Reports cited in Bing- 


bam's Caſc,z Rep.93. and in Conftables Caſe, C. 5, Rep, 
IO7, " 
= Nw, 


#o2z Pettus & Godl(alve's Ca/-, Lib. 12, 


_ "See, Pyracy was F.lony, 40 4.25. by Schard,where a 
| Caprain of a Sp, with ſ-m- E t:lhemen, robb? d th c 
Kings SubjeRs upon the High Scas ; and he ſaith, *cwas 
Felony in the Norman Captain, and Treaſon in the Eng« 
th-mcn, which is to be underſtood of Perir-Treafons and 
therefore in that Caſegthe Pyrares being taken, the Nor- 
pucrs Caprain was hang'd,andtheEngiiſh drawn & hang's:; 
a5 appears by the ſame Book, Sce Stamford ro © 
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'Trin. 7 Jac. Regis ; In the Common-Pleas,Pertus 
++ * _ and Godlalve'sCoſe. 


Ina Fine levyed, Tjixity Term , A#n0 guinto of this 
King, berween Jobs Pettus Eſq; Plaincift, and Richard 
Godſalve, and uthers, Deterccants of the Mannor of Ca- 

re; 8c, in Norfolk, where in the -hird Proclamacion, 
upon the Foor of the Fine, the ſaid Proclama' ion is ſaid 
xo.be made in the fitth year of the King that now is, 
which oughr co have been A470 quinto 5 And the fourth 
Proclamacion is alcogether letr our ; + becauſe upon view 
of the Proclamations upon Dorſis upon Record, .not Fins 
ejuſdem Terminz per Fufticiarios, remaining with the Chi- 
regraphrr, &c- it appeareth, the ſaid Proclamations were 
duly made : therefore ir was adjudged, that the E:rours 
aforeſaid ſhould be amended and made to agree, as well 
with the Pr:.clamatien, upon Record of the Fine, and 
"Entry of.the Beok, as with the other Preclan acions in 
Dorſ#5,&c.And this was done, upon the Motion of Hawgh- 
ton Scrgcant, 


——t. 
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Mich, 7 ac. Regis. In the Court of Wards, 
Samine©s Caſe, | 


| Jon Damme”s being ſeized of Grany Mead, by Copy of 
Court-Roll, of the Mannor of Tolleſham the Great 3 E 
F. | whic 


" CONERSIEED OO rare oe nag 


Land; and thergforey if A. and B, be enfcoficd ro the uſo 
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Lib.13, Stamme's Caſe,> 2603 


which Sir Thomas Beckingham, 8c. and held the fame of 
the Ki.g by Kaights Scryice in capite; Sir Thomas by 
Decd indented, datcd 24 Decemb, 1 Jacopis berween hing 
of che one part,and John Sammes and George Samires. Son, 
and Heir 6: 7obn, on the ocher pait, did bargainglcll,cn- 
feoffe, &c, to Jobs Sammes, the ſaid Mead, call d Grany 
Mead, to hold to the ſaid Jebn $,mmes, and George Sams, 
and their Heirs and Aﬀigns, ro the encly uſc of the ſaid 


© Toba and G:orge,and their Heirs and Aſſigns for ever; and 


Sic Thomas, by the ſame Indenture, covenants, to make 
further Aﬀurance to the ſaid Johz and George, &c. and 
Livery and S:izin was deliver*d accordingly, 
Jobs Sammes the Father dyech,George Sammes his Son 
and Heir within Age ; the O9ueſtion was, Whether Geo, 
Sammes ſhould b: in Ward ro the King,or nos And in 
this Caſe three Points were Reſolved, | ” 

1. Foraſmuchzas &-9rge was not named inthe Premiſe 
ſcs, he cannot rake by the Habendum; and the Livery, 
according to the Indenture, gives nothing ro George, it 
being to him as void s bur rhough the Feofftnenc be 
good onely co John and his Heirs, yer the uſe limited to 
7ob1 and G. orge,and their Heirs,is good. 2a 

' 2, If the Eitate had been conveyed to foby and his 
H-irs,>y the Releaſc,&c, as it may well be re a Tenanr 


. by Copy of Court Roll, the uſe limited ro them is 


good, + 
\ 3. Bur the third was of greater doubr, If in rhis Caſe 


$ *7 


the Father and Son were Joint-Tenants , or Tenants in 
Common ; And it was Reſolved, Th.t rhey were Joint= 
Tenants, and 'thac the Sen in the Caſe ar Bar ſhould 
kave the ſaid Grange by the Survivor : for if atthe Com-. 
mon=LawA.had been enfcoffcd,to the uſe of him & B.and 
their Heirsathough that he was cnely ſeized of che Land, 
the uſe was Jointly to A.and.B. for a uſc ſhall nor be ſug 
{pended or extin& by a ſole Scizin, or Joint Scizim of the 


. # 


204 Stamme's Caſe, Lib.13. 
oFA. and his Heirs ; And A, dycth, the encire uſe (hall 
ReIcEnd to his Kcirs ; as appears 13 H. 9. 6. in Stoner”s 
Cale; and by the Statute of 27 H. 8, cap. 16. Of 


And when it was faid,thac the Eftare of the Land which 
the Farther bath in ir,as co che mojery of the uſc, which 
he kimſclt hach,ſhall ner be deveſted out of him. To thar 
it was Anſwered and Reſelved, Thar, char ſhall well be : 
for ifa man make a Feoffmenrt in Fee to one, to the uſe 
of him and the Heirs of his body, inchis Caſe, for the 
benckic of the Iflue, rhe Statute of ſes deveſts rhe Eſtate 
veſted in him by Common-Law, and executes the ſame 

in himſelf by force of the Sratute - And ir is to be kfiown, 
" that an Ule of Land (which is but a pernency of Profit: ) 

is no new thing, bur pait of that which the Owner of 
the Land had ; and therefore if Tenant in Borowgh- 

Engliſh,or a man ſcized en the part of his Morker, make 
a Feoffment to another without confiderarion, the youn- 

ger Son in the one caſc, and the Heir, on the part of the 
Mother, on the ether, ſhall have the uſeas rhey ſhould 
have che Land it ſclf,if no Feoffmcnt had been made; as 
It 1s holden 5 E.q.7. Sc 4 and 5 P.and M. Dyer 163. 
See Fenwick and Milford*s Cafe, Tris. 31 Fliz. Soin28 
H,$. Dyer 11. the Lord Rofſes Caſe, 13 H. 7. 6. by But- 
Soin the Caſe at Bar, the Uſe limited to the Feoffec, 
and another,is nor any new thing, bur the pernancy of the 
old profecs of the Land, which may well be limited to the 
Feoffee and another Jointly, Bur if the uſe had been onely 
limiced to the Feoffce and his Heirs there, b:cauſe there 
js notany Limitation to anorhers perſon, nec in preſents 
xec_ in futurs, he ſhall be in by force of the Feofi- 
' And it was Reſolyed, That Joint-Tenants might be 
ſeized ro an. uſe,though they come to ir at ſeveral times; 
- 5 if a man make a Feoffment in Fee to the uſe of him- 

ſelf, and'to ſuch a Woman which he ſhallafter __ 

T” 1 or 


- 


- * = 9 EO. 
Lib. 13. Collins & Harding s Cafe. 40$ 
for term of their lives,or in tail,or in fee 3 in this Cale, 
if ke marry a Wife atrer, ſhe ſhall cake jointly with him 
though they rake rhe uſc at ſeveral times, 520 17 Elite 
Dyer 349. bur otherwiſe it is of Eſtates,which paſs by ths 
Common-Law ; as 24 Ed.3. Joynder in. 


Aftion 10. If a 
Grant be made by Deed co one man for life,rhe remains 
_ der co the right Heirs of A.and B. inFee, and A. hath 
' Tflue and dycth, and afterwards B. hath Ifluc and dycth, 
and then Tenanc for Life dyeth 3 in that caſe, the Heirs | 
of A,and Bare not Joymr-Tenants ; becauſe by the death 
of A. the remainderzas to one moicty, veſted in his Heity 
and by the dearh of B. the other moigry veſted: in his 
Keir ar ſeveral times, | 
And upon the whole matrergic was 'Reſelved, That be- 
cauſe in the principal Liſe, the Farker and Son were 
Joint-Tepancs by the Original Purchaſe, that rhe Sogne 
having the Land by Survivor,ſhould not be in Ward, and 
accordingly it was ſo Deerecd. | 
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Paſch. 39 liz, Ret. 33. In the Kings-Benck, 
Collins and Harding's Cale, 


The Caſe was; A man ſeized of Lands in Fee ; and 
alſo of Lands, by Copy of Court=Roll in Fee, FORO 
to the Cuſtom of the Mannor, made one intire Demule 
of the Lands, in Fec, and of the Lands holden by Copys 
according to the Cuſtom to Hardarg for years, reAgring 
ene. intire Renc, and afterwards rhe Lefſor {urrenared 
the Copy-hold Land co rhe aſe of Collins and his Heirs 
and at another time granted by Deed che Reverfion of 

the Free-hold Lands to Collins in Fee, and Hardaug at- 
torned + and afterwards, for the Renr 


% 


broughc an AQion of Debt for the whole Rent + 


”y 


behind, Coſzns 
And it 


| MWasobjeRed, Tt.at the reſcrvation of rhe Rent was an 


entire Coma ; and, by the AR of the Leflce, the ſame 
cannot 
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$06 Collins & Harding's Caſ, e, Lib.1 3, 
Eannor be apportion:d : and therefore 1 one d. mile # 
Acres, rendring 3 5 Rent, and afterwards bargains and 
ſells the reveifion v6 one Acre, the whole Renc is gone, 
becauſe the Conrad is entire, &&, Allo the Lefice by | 
Thar ſhall be ſubj:& co two-Fealucs, where he was ſub- 
_ Jc& buc roone betore. 

_ _ TotheſePoints,it was anſwered and Reſolved, That 
the Centra was net entire, buc thar che tame by AR of 
- the Leflor, and Conſent of the Leflee, mighr be divided 

and ſevered ; for the Rent is incident to the Reverſion , 
and the Revetfion is ſcverable, and by conſt quence the 
Renr alſo 2 for acceſſtrium ſequitur natrran ſir prixc'p iis. 
And as to the two Fealtiesgro that the Leffce (hall b. ſub- 
J<8,though the Rent ſhall be exrin& 3 tor Fealiy is by 
neteflicy of Law incident to the Reverfion ; bur the Rent 
"a div.dedz pro #ara portions, and ſo it was adjudg- 
And it was alſo adjudged, That though Collins come th / 
the Reveifion by ſcycral Conveyances, and ar ſcycrall 
times, yet he might bring an Action of Debr for the 
whole Rent, Hill.4x Eliz. Rot.243. Veſt and Laſſels Caſc, 
So Hill. 42 Elix. Kot, 108, in the Common Pligs, Ewer 
and Moyl:s Caſe. 
Note, Ir was adjudged, £9 £14, in the Kings-Bench, 

that where | one obtained a Prokibicion vpon P: cſcripet- 

- on, de mede Decimand:s by payment of a ſum of money, 
ata certain dayzupen which Ifſue was takeng and the Ju- 

Fy foiind the modus Decimand;i by paynicnc of the ſaid ſum; 
bur ar anather day,che Cale being well debared ; artaſt, 

it was Reſolvce;That no Conſultacion ſhould be granc= | 
ed , for thow2h thic day of payment may b- miſtaken, 
os a Conſulcation (hall nor be granted whcre che S5irt- 

zal Ccurc hark not Juriſdiion of the Caulc, Tarfi ld 
&hict Bzron hath the Report of this Caule; 


- 
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Mich. 7 7c. Regis; 


In an Ejeffione Firme, the Writ atid Declaration were _ 
of two parts{.f certain Lands in Hetherſe& and windhans 
in the County of Ne:folk ; and ſairh, not in wo parts, in 
threc part to be divided 2 and yer ic was goodas well in 
the Declaration as the Writ 2 for withour queſt jen the 
Writ is good, de duabus partibus, generally, and ſo is the 
Regiſter. Scc the 4 E.3.16%. 2 E.3.31. > Aſs. I, 10 Aſt: 
12. 10 E.3.511. 11 Af.,21. 11 £.3, Bre. 478. 9 Ho 
6.36. 17. £.4-46. 19 £.3.Bre. 244. And upon all the 
ſaid Bocks it appears, that by the Intendment and Con= 
ftru&ion of the Law, when any parcs are demanded 5 
- withour ſhewing in how many parts the whole is dividedg 

 thar there remains bur one part undivided, Bur when any 
_ Demand is of other parts in ether form, there. he oughe 
to ſhew the ſame ſp:cially. And according to this dif- 
ference, irwas reſolved in fordan's Calc in the Kjngs< 
Bench ; and accerdingly Judgment was given this Term 
in the Caſcar Bar. ; 
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Mich, 7 ac. Regis ; In the Ccmmen-Pleasg 
_ Hitios's Cale, 


An A&tion apon the Caſe was brought againſt Muttes3 
for calling the Plainciff £8;c:rer and co hw uo 
&d Not Guiltyz ayd it was fonnd againſt to the Damage 
of fix perice, And it was holden by the whole Court in 
the Comme: Pleas » thac no AQtion lyes for the laid 
words 2 tor Sertileeus eft qui. per ſortes futura prenunciate 
Inchancry is wrds aut rebus adjuntiis. aliqmi preter Bl 
turam moliri. See 45 Ed. 3.17. One was taken in South= 
Warkywith the Heag aud Viſage of a dend mapyand with 

| EONS We 2 LY . 


268 5ir Allen Percy's Caſe. 
Book of Sorcery in his May! ; and he was brought in- 


> the Kings-Bench before Knevet Juſtice, bur no Indie 
ment was framed again him ; © for which the Clerks 
made him ſwear never after to "conic Sorcery, and he 
was fent co Priſon ; and rhe Head and Book "ere burn'd 
at Tytbil ac che Priſoners charges: 
Thi he ancient Law was as by Britten x 5 iy that who 
atrainged of Sorcery were Fea ut the Law at 
_-— this ; Qhall onely be fined and i impriſoned. Ss 
Xeneal wo ec Wirch, an Aion will Tot bye : * Bur 
f one | The is a Match,and hath bewitched ſuch a one to 
A&ion upon the Caſe lyes, if in truck the party 
d. © Conjuration, in the Scat. 5 Elix. cep. 16. ista - 
zen for-Invocarion of any evil and wicked Spirits,and rhe 
ame by that AR} is made Felony s Bur Wicchcraft, In- 
anmmen,Chari Pr Sorcerys is Bot Felony if not by 
. "The firſt ave made againſt Conjuration, witchcraft, 
Tc, was the AQ 33 H.8. c.$. and by i they were Felony 
in cerrain Caſes ſpecial ; but char was Be by rhe 
Ec «6. [53+T5 


- 6 by 
tins. 
LL 
—— 


Fgis. In the Cour of Wards,Si 7 
"AUG Fry s Caſe. 
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Libtz. 5ir Allen Percy's Caſe. 20F 


faid William Sprey demiſed-the ſame Tenement to Sir At- 
ley for 7 years, The Queſtion was, Whether Sir Aker 
having the iimmedaceIrikeriratice in right of his Wite, 
| expectant upon the Eſtate for the life-ef Bridget 3 and alſo 
| having the Poſſeſſion of the ſaid Demilagny x cur down 
rhe | imber Trees, Oakes,and Aſhes 2 nd. 19 was ob- 
je&ed,he might well.do ir : for ic was Reſolyed in Sar 
ders Caſe,ia the 5th Part of my Reports, Thar if Leifce 
far years or life, —_— over his.cerm.or Eſtare ro ano 
en eee, an fines or the Trees, $ec. rhat the Exe - 
ception is void. But it was anſwered and Reſolved, by 
the twe Chicf Juſtices,and the Chict Baron, char in the 
Gale at Bar, . the Exceprion was good withour queſtion 
| becauſe he who hath the Inheritance, Joyns in the Leale 
with the Lefſee for life. * And it was further Reſolved; 
Thar if Tenant for life Leaſerh for years, exccpring rhe 
Timber /Trecs, the ſame is lawfully and wiſely done; . for 
orherwiſe, ifrhe Lefſce or Aſſignee cur down the Trees, 
the Tenant for Life ſhould be puniſhed in Waſt, and 
ſhould ner have any remedy againſt the Leſſee for years, 
Bur. when Tenanc for life upon his Leaſc cxcepterh che 
Trees,if they be cur down by the Leflor, the Leflce. or 
Allgnce ſhall have an ARion of Treſpaſs, Pwuare.vi &f 
arms. and (hall recover Damages according_'co his loſs, 
nd-chis Caſe Is not like the Caſe of Sanders ; for chere 
the Leiſee. aſſigned over his whole Intereſt, and therefore 
Gould net except the Mines,T rees,8:c. But when Tenant 
for. Life leaſes for years,except the Timber Trees, rhe 
_ Gattie remaineth yer annexed to his Free-bold,and he may 


boner the Lefſce cotake rhem for neceflacy.Repara= 
tions of his Houſes. And in the ſaid Caſe of. Sanders, # 


idpmenc is cited berween Foſter and Miles Plains 


tiffs,and Spencer and-Bowrd Defendants 3 That where Leſa 
ſee for years affi 


ee for yea gs oyer is Term, cxcepr, the Treess 
tharWaft in ſuch Caſe ſhall: be brought againſt the Aſ= 


oY 2 bs tt MN. >< 06 Sas ko. 4 
| agnce « Bur in this Cafe, withour queſtion, Waſt lyecth 


againſt Tenang for life,and ſo your is a difference. LP 
ICDs 


Lib.13, Hulme's Caſe, [210 
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de + Je Reg. 1s the Twit of wandsy, 
Hulame's Caſe. 


The King (in Right of his Durchy of Laxcaſter)Lerd; 
Richard Halms ( icizcd of the Manner of Male , in the 
County of Latcaſter, holden of the King as ef his Duichy 
by Knights Service) Meſne, and Robert Male ( ſerzrd of 
Lands in Male,holdcn of che Mtſne, as of his ſaid Manner 
by Knights Servicc) Tcnant : Richard Hulme dyed ; after 
whoſe death 31 H. 8, it was feund, that he dycd ſcized 
of the ſaid Mcinalty ; and that che ſame deſcended to £d- 
ward his Son and Heir within Age, and found the Te | 
nure aforcſaid,&c. And during nonage, Robert Malc - 
dycd ſeizxd of the ſaid Tenancy peraveil, and thay the 
 Jamedeſcended to Richard his Son and Meir ( at was 
found by Office 25 H.tE.) within age ; and thar the ſaid 
Tenancy was holden of the King, as of his ſaid Dutchy, 
by Knighrs Sexvice ; whereas in truth the ſame was bol- 
 denof Edward Hulme,then in Ward of the King, as of his 
Meſnalty,for which the King ſeized cheWard of the}Heir 
of the Tenant. And afterwards, Anno quarts Jicobi Re- 
&xs nuncafter the death of Richard Malethe lineal Heir of 
Robert Male,by another Office it was found, that R3rbard 
dyed ſeized of che Tenancy,and held rhe fame of rhcKing , 
as of his Durchy,&c. his Heir within age z Whereupon 
Rich:rd Hulme,Cozen ahd Heir of the ſaid Richard Hulmes 
__ 2 Bill co be admirced , re traverſe the Office 
ound 4 Jac.Regis. And the Queſtion was, Wherker the 
Office found 45 H.8. be any Eſtoppcl rs che ſaid Hulme d 
. or if that the ſaid Hylze ſhould be firſt driven to Tra- 


verſe thar, | = 
' And it was obje&ed, Thar he ought fiſt rorraverſe the 


Office of 35 H.8. as inthe Caſe 26 E.3.65.And that the 
firſt Office hall ftand as long as the ſame reWAa0es 1 
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Lib. 13. Hulme's Caſe. itt 
To which it was Anſwered and Reſolved, by the rw® 
Ehbief Juſtices, and Chief Baron,and Court of Wards 3 
That the finding of an Office is yot any Eſtoppel, for 
chac 3s Bur an luqueſt of Office, and rhe party grieved 
ſhall have a Traverſe to it : But when an Office is found 
falfly, that Land is holden ofthe King by Kaights Ser- 
vice ;3 Capite, or of the King himſelf in Socage, if the 
Heir ſucch a general Livery,it is holden 46 Ed 3.12.by 
Mowbray and Perſecy,chai he ſhall ner after adde, thac che 
Land is net holden of the King 2 Bur thar is not any E- 
Roppel ro the Kcir hiniſelf, and ſhall nor conclude his 
Heir + for ſo ſaith Mowbray himſelf exprefly, 44 Af, ple 
35. Scer H.4.6.b. So33 H. 6.7. Andther: is no 
| Book that ſaith, char the Eftoppel ſhall erdure longer 
_ thanhis life; bur that is ro be intended of a general Li- 
'yery 3 bur a ſpecial Livery {ball not Conclude one, And 
if a Jury find fa)ſly in a Tenure of the King, rhe Lordy 
of whom the Land is holden, may traverſe that Office. 
Or if Land bc holden of the King in Socage, &c. the 
Hcir raay ttaverſe che laſt Office 3 fot by that he is 
and he ſhall not be driven co traverſe rhe firſt Of- 
ce, And when the Father fues Livery and dyes , rhe 
Concluſion is cxccuted,and paſt, as is aforeſaid, | 
And note, there is a ſpecial Livery, bur thar proceeds 
of the King's Gracezand is nor the Suir of the Heir ; and 
the King may grant ic cither ar full age, before etate pro- 
banda,or to the Heir within age, as appears 21 E,Z. 40s 
And thx is general; and hall not comprehend any Te-= 
ture,as the ſeycral Livery goth z and therefore it is not 
any Eftoppel without queſtion : Sce the 33 H, $. Cap.2ze 
ST REx. Dier 179, © ED 
It was alſo Reſolved in this Caſe, that rhe Office of 
35 H. 8. was noccraverſable ; for bis own Trav*r(c thall 
prove, thar the King bad cauſe to have Wardſhip by 
reaſon of Ward. And when the King comes to the Poſ- 
kong by a falſe Office, or othermiſcy if ir appeats rhe 
W_ Sing 


2i2 Mich, 7 Jac, Reew, Lib, 13, 
Hank have any other Rizhrt ro have the Land therc,none 
(ha | traverſe the Office or Tirle of rhe King 3 becauſe the ' 
Judgment in che Traveiſc is, Idee corfederatum eft, quod 
manus Domini R 'gis amoveantur, &c, See 4 Haq. fol.33.in 
the Earl of kms Calc, &c, 


8 
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eras 


Mich, 7 Zacobi Regis. 


 Notc, The Priviledge, Order, or Cuſtom of Parlia- 
- ment, either of the Upper-Houſe,or Houſe of Commons, 
belongs te rhe Determination of the Courc of Parlia- 
rent ; and this appeareth by two notable Prefidents * 

I, The one at the Parliament holden in the 27 H, 6. 
There was a Controverfie moved in the Upper-Houſc, 
Xxewcen che Earles of A. unde! and Devonſhir?, for their 
ears, Places,and Pre-eminences of the fame'ro be had in 
the King*s Preſence,as well in Parliament, as in Coun- 
cls, and elſewhere: The King, by the Advice of Lords 
Spiritual and Temporal, commitred the ſame co certain 
Lords of Parliament, who nvrhaying leiſure ro examine 
the ſame, . by the ſaid Lords Advice, referred ir to the. 
Judges of the Land,to hear, ſce,and examine the Title, &c. 
and to report what they conceive herein, The Judges 


—_— 


reported as followech: Thar this matter (vir, of Ho- 
neur 2nd Pre-cminency berween the two Earles, Lords of. 
Parliament) was a matter of Parliament, and belonged 
ro the King and his Lords in Parliament to be decided : 
Yer being ſo.cotmmanded, rhey ſhewed what they found 
upon Examinpatien,and their Opinions thereon, 

Another Partiament, 3x H.6, 6ch of March begun, 
_ and after. ſome continuance, was-prorogued to the 14 of 
February 3 25d. afterwards in Michaelmas Term, the ſame 
31 H. 6. Th omas Thorpe, Speaker of the Commons Houſe, 
was.condem ned in the Exchequer,in tooe |. Damages,at 


the Duke of Byckingbam's Suir, for a Treſpaſs nf 


Lib. I3. Heyward s Caſe. 213 


him. The x4'h of Feb, the Commons m. ytd in the 
Ulpper- Houlezthac their Sp:aker might be ſer ac liberty, 
ro exerciſe his Place,8c, The Lords refer it tothe Judges, 
and Fortcſcue and Priſoit, the two Chief Juſtices, in the 
Name ot all che Judges, an{wer'd, That they eaght not 
ro confider this Queition, &c. but jc belongerh to che 
Lordsof the Parliament,and not to the Juſtices, But as 
ro their Proceedings in the Lower: Courts, in ſuch Caſcs, 
they deliver'd rheir Opinions, See 12 E.q.2. 
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Hill, 7 Zac. Regis. In Caw. St. Heyward and Sir 
John Whicbrook's Caſe. 


In the Caſe berve:n H.yward and Sir 7ehn Whitbrook, 
in the Sta-Chember, the Def: ndanc was convieted of di- 
vers Miſdemeanours, and Fine and Impriſonment impe- 
{cd on him,and Damages to the Plaintiff, And it was 
moved,rhat a ſpecial Proceſs might be made our of thar 
Courr, to levy the ſaid Damages, upon the Lands and 
Goods of the ſaid Detendant, And it was referred to 
the rwo Chief Juftices, whether any ſuck Proceſs mighr 
be made ; who this Term moved the Caſe to the Chicf 
Baron, and the reft of the Judges and Barens ; and it was 
ananimoufly by them all Reſolved, That no ſuch Procels 
could or ought to be made, neither for the Damages, nor 
for the Coſts given co the Plaintiff, the Court havibg uv 
fuck power,bur onely co keep the Defendant in Priſon will 
he += {hot For, for a Fine due to the King, they cam 
make go Procels to leyy ir ; bur they eſirear ic inco the 
Exchequer,which hath power by Law to write forth Pre- 
ceſs, &c. Burif a man be convict in the Star-Chamberfoc 
Forgery, upon the Scar. 5 Eliz, In that Caſe, for the 
deub'e Cofts and Damages, an Engliſh Writ ſhall be 


 Madge,direed ro the Sheriff &c. reciting the Convittie 
oÞ, and Statute for leyying the ſaid Coſis and Damages 
; P 3 &Cz 
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$cc. and to bring the money inte Star-Charber, and the 
W ric hall be ſcaledmith the Great Seal, and rhe Teſte 
of the King. Thc like Reſolucion was in Langdale's Caſe 
an that Cour, | 
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” Hill. 7 Zac. Regis. In the Commpn-Pleas, Moiſe 
and Webb's Caſe. 


In a Replewin brought by John Meiſe, againft Robcrt 
Webb, of the taking ef two Oxen the laſt day of Novemb, 
Jac. regis nuncy 1N & place called the Downfield in Lud- 
aington,wm che County of Forcefter ; The Defendant, a5 
Baylift to #i/l:am $hcrington Gent, made Conuzance, be- 
cauſe the place whe, is am Acre of Land, which isthe 
Freehold of the ſaid #ifzam Sbcrrington, and' for Da- 
mage feaſanrs,&c. In Bar of which Avomry, the Plain- 
Bf ſaid, Thactheſaid Acreof L3nd is parcel ef Down- 
field, and that he himſelf, at the time and before the ca- 
king &c. was, and is yet ſeized. of cwo Yard-Land,with 
the Appurtenances, in Luddingtes ; and that he, and all 
thoſe whoſc Eftate he hath in-the ſaid 2 Yard-Land time 
out of mind, &c. have uſcd re have Common of Paſture, 
per to: am cortentamot the faid Place called the Dywnfeld ; 
whereof &c. ior 4 Beafts ealled Rother-Braſts, and twa 
Be iſts called Ho:ſe-Beafts, and for 60 Sheep, ar cerrain 
times in the Year, &c. And that be pur in the ſaid rwo 
Oxcn to uſe his Common,&c. And the Dcfendanc main. 
tained his Avowry, and traverſed the Preſcription, upon 
| which the Parties were at Ifſuc, and the Jury found 2 
ſpecial Ycrdia ; That before the taking one Richard 
Morſe, Facher ofthe ſaid Jobn Mgrſe new Plaintiff, whoſe 
_ he is, was ſciz<d of the ſaid two Yard-Land, and 
ad Common of Paſture, &c. as is before alleadged,and 
fo ſeized the ſaid Richard Morſe, 30 Eltx. demiſed to. 
Willie Thomas,and Jobs Fiſher,divers parcels of the lang 
Er cr ON I Hs. 2 
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two Yard-Land; to which 8c. v4. the four Butts of 
Arablec, with the Cemmon and lutcr- Common to the 
ſame belonging, for go@ yeai's : By force whereot, th© 
ſaid WKiam Thomas, and John Fiſhcr, entree &c, ſe ſeized 
dyed: whereby the Poſicflion and Revefion of the ſaid 
rwo Yard-Lang deſcended te Jobs Morſe now Plaintiff» 
Azd if upon the whole Matter Joh Ms:ſc now hath, and 
at the time of the taking, &c. had Comazon of Paſture ; 
&e. for &c. 8s to the ſaid two Acres of Land, with the 
Appurtenances,in Law ar not, the Jury pray the Advice 
of the Courr, 

Note, This Plea began T18.5 Jac.Rot.  ( 405» and ups 
en Argument at the Bar and Beneh, 

1. It was Reſolved, by the whole Courr, Thar ic 
evughtro be found againſt the Defegdant , who had cra- 
verſed the Preſcription .; For though all the two Yard- 
Lands had been demiſed for years, yer the Preſcription 
made by the Plaintiff is true; But if he would take ade 
vantage of the matter in Law, hc ought (confefſing the 
Common) is have pleaded the ſaid Leaſe 5 bur when he 
rraverſerh the Preſcription, he cannor give the ſame in 
Evidence. | 
3. Reſolved, Thar if the ſaid Leaſe had been plead- 
ed,thar the Common, during the Leaſe for years, is not 
ſuſpended or diſcharged ; for each of them (h4l] have 
Cemmon rareable,and in ſuch manner, that the Lang in 
which &c. ſhall nor be ſurcharged, 

3. Reſolved, Thar Common appendant to Land, 18 
as much as to ſay fer Catrel lenang and couchant upon 
the Land,in which &c. a 

4. There is no d ference, whenthe Preſcriprien is for 
Carre] leuant and couchanc, and for a certain numb.r of 
Carrel levant and ceuchant z Bur when the P: eſcrip- 
rion is for Common zppurrenant to Land. there a ccxrain 
number of the Cartel ought Ce) be exprefled, which are 
intended by the Lay to _ and couchants 

4 


 & Crowther's Caſe.Lub. 1g. 
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gis. I the Common-Pleas ; Hiighes 
and Cromher*s Caſe. q 


In a Replevin berween' Robert Hughes Plaintiff, and 
' Richard Crowther Detendaniywhich bigan Trin. 6. Zac.Rer, 
'2220. The Caſe was, Charles Fox was ſcized of 6 Acres 
of Meadow in Bedftoy,in che County of 'Salop;in Fee, and 
 Z©0'Offob. 9 Elix. leaſed the ſame to Chafes Hibbens, and 
Arthur Hibbens, | for 60 years, "if the ſaid Charles and 4r- 
' tbr ſhould folong live,and: afrerwares Charles dycd,; and 
If the Leaſe derermine by his death, was the Queſtion. 
And it was adjudged, That by his death, the Leaſe was 
determined: 'For rhe life of'a man is meer collateral! 
unre the Eftate for years ; otherwiſe, if a Leaſe be made 
to for the Lives of J. $. and J. N, Sce Brudee!s Gale in 
the 5th Partof my Reports ; whick Caſe was affumed 
for geod Law by the whole Court, © - | 
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Regi*. In Communi Banco; Heydon 
"and Smith*s Caſe. | 


, Richard Heydon broughr an Aion of Treſpaſs again 
Michael Smith, and others, of breaking his Cloſe called 
rhe Moor in #pley, in the County of Eſſex, the 25 day of 
Fine, 5 Jac. Et quandaem arborem ſuam.ad valentiam 49 5. 
auper treſcen. ſucciderunt + The Defendants ſaid, thar 
che Cloſc,and ar the time of the Treſpaſs, was the Free- 
hold of Six John Leventkrop Knight, &c. and thar the ſaid: 
Oak was a Timber- Tree of 36 years growth and more, 
and juſtifies rhe curting down of the Tree by his Comi- 
mand : "The Plaintiff replyes, and ſaith, That the ſaid 
Cloſe,and a Houſe, and 28 Acres of Land in wgley, are 
_ 4 >: T Copy: 


-_ 


Paſch. $ Jac, 
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Coepy-hold,and parcel of the Manna: of 4 
ht Nw Lovewtbrop Elq;. 


v8lgntat. Pom. & 6. 4 tath (enupare [upradifta uy p 
£jus libitin amputare rams amaimadum arh0rum_ called 
Pollingers,or Hysbards, [uptr terts & tengment, [uts Clin 
ſtamar. creſcen. pro lignecevhuſtthili> Ks and ziſos to cur 
down and take all manner of _ called " tagers and 
Husbords,and all other Tin nhex ' i recs, Ke or re arati- 
on of cheir Houſes, and alſo for Plough-bor and. Cart= 
| boot ; and thar all che Trees, &c. hitherto growing up- 
on, &c, were nor ſufficient for the neceflary.uſcg atorg= 
faid ;_ And that the ſaid Richarg Heydony from the time 
of the [aid Grant, hag proſerycdg8c. all Tree, &c.gromn 
i g upos the ſaid Lands tohim granred : and char after 
che ſaid Edward Leventhrops death,the Mannor delcenged 
to the ſaid Sir Jon 3 ang thar ax therime of the Treſ. 
paſs, the aforeſaid Mefſyage of the ſaid Penn's WeWew 
was in decay, &c. upon whick the Defcqdagt demurre 
1n Law. | : L : 
The Caſe was often argued at Barz ang. now this 
Term it was. argued at the Bench by the Juſtices, and 
therein rhcſe: Points were reſolyed. ohne þ 


1, That the fiſt part ofthe Cuſtom was. abſurd ing 
repugnant , bur ir extends ae to the Caſc ;. for the la 

part of the, Cuſtom, which cancerns the cating. down of 
the Trees,concerns the Point in queſtian z and. { t 
part of the Cuftom is not. material. - And 


the 


Beok 


T7 Heydon & Smith's caf+.. Lib. 7, 


Book; 10 F4.4.3. To that it was anſwered by Cook Chicf 
. ulſtice, Thar che ſaid Book proved the plead:ng in the 
Eaſear Bar was certain caough ; z and therewith agrees 
FJ H.6yo. 34K.6-17. | 

2. It was Reſolved, Thar in this Caſe, without que= 
Rion,there needs not to alleadge more certainty ;/ for the 
holder doth nor here take ir according to the Cu- 
_ bur the Lord of the Mannor cu:s it down, and 

rvencerh the'Copyholder of his bencfic ; and therefore 
not to ſhew any decay at all, but onely for in- 
eaſing of Damages: for the Lord does the wrong, 
-_ he cucs down the Tree which fhould ſerve for Re. 
parations, 
. It was Reſolved; That of Common-Right, aS 2 
thing incidenc to the Grant, the Copyholder may take 
| Hou e- bore, En nd Plongh- Vo upon his Co- 
-hold, ©#3a conceſſs uno , conceduntur emnia ſive quibus 
2d confiſtere non poteſt; And with 'this agrees, 9 H. 4, 
'Waſt 59. But the ſame may be reftrained by Cu- 
ſtoma. 
4. It was Reſolved, Thar the Lord cannot take all 
the Timber-Trees, ' but he ought co have ſufficient for 
Repararion of rhe Cuftomary Houſes, and for Plough- 
bece, &c, for orherwiſe great Depopulation will follow, 
And it is to be underſtood, that Bete being on old Saxon 
Word, 'hath rwo fgnificarions, 

Firſt, Compenſetis criminis, as Frithbote fignifies ro be 
diſcharged, for giving amends for breach »f the Pace ; 
- Fanbetrz to be diſcharged of amends for the death of y 

Ne 
hind {ccondly, for Reparation ; as Bridgcbotes Burgh- 

eſilebote, Parkbote, &c. And it is to/ be known , 
that Bote and Eſtevers arc all ene. And Eftover is de- 
rived of the Frexeh Word, Eftouer, 3. e. foveie, i. e. to 
6p warm” cheridh, &c, Andthere are four kinds of 


Fils 
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Firft, Arandt, Secondly, Ardendi, Thirdly , Con- 
ftruendi, And fourthly, Clandendi, vis. Plougbbote, Fire« 
 bote,Houſebote,and Hedgebete, OS 5”. 

5. It was Reſolved, That the Copyholder fhall have 4 
general AQion of Treſpaſs againft his Lord, Dare clar- 
ſum fregit & arvarim ſuamſuccidit « For Cuſtome hath 
fixed it to his Eſtate againſt his Lord, And the Copy+ 
holder, in this Caſe, hath as great an Intercſt in che 
Timber Trecs,as he hath in his Mcfſuage which he holds 
þy Copy. And if the Lord break or deftroy the Houſe, 
withour queſtion the Copyholder ſhall have an Aﬀtion of 
Treſpaſs againſt his Lord, Oxare domum fregit ; and by 
the ſame Reaſon for the Timber-Trecs which are an- 
nexed ro the Land, and which he may, for Reparati- 
on of his Mcfſuage, or elſc ir cannot ſiand. Ste Trin. 40 
Eliz. Rot. 37. in B. R, between Stebbing and Groſe- 
gr. See Taylor's Cale , in the Fourth Parr of my Rex 
ports; and ice's He4. 2. 2 H. 4. 12. 2 E. 4.15. 
x1 H. 6.4. 7 H: 4.15. 19H. 6. 34. 11 H. 4. 38, 
x1 H. 4. 23. 21 H. 7. 14. 6. acc. 35 H. 6. 24+ 
20 H. 6.Treſp. 10. &c. 21H. 7.15. 11 Haq 23. 
Sce Fitz. Triſpaſs. ultimo in the Abridgement. And af. 
rerwards, the- ſame Terms, Judgment was given on the 
- principal Caſe for che Plaintiff, 


bm 
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Paſch. 3 7acobi. In Cammunt Rance. 


The Pariſhioners of $t. 4lphage in Canterbury, by Cue 
Kome ought to chooſe the Pariſh-Clerk, +hom they 
choſe accerdingly : The Parſon, by colour of a new 
Canen, made at the Convocation inthe Year 
of the King thar now is ( which is not of force to rake 
away any Cuſtome } drew the Clark before Dr, News 


Parks 


-220 42 Commun! Banco,” - Lib-13. 


ms: Officiall of the Arch-B iſhop of Canterbury , to de- 
. priye kim, upon the Poinc ef right Election , and for 
etherCauſes:And upon that, ic was moved at the Baryto 
have a Prohibicion: And upon hearing of Dr. Newman, 
21d himſclf,and bis Councel, a Prohibition was granted 
bythe whole Cour: ; becauſc the Party choſen is a meer 
- -Femporat Man , . And'the means of choofing him, viz. 
the Guſtome i is alſo meer ly Temporal: So as the Offi- 
Y mmnor deprive him ; bur,upon occaſion,the Pariſhi- 
orers may diſplace him. And his Office is like rhar of 
- a Chucch-Warden, who though they be choſen for rwo 
"years ; yer, for cauſe, they may diſplace them : as is held 
-1N 26 H. 8. 5. And though the Enccton of the Office, 


"Temporal, Sce 3 E.3. Anuity 39.18 E. 3.27, And 
-It-isto be knewn, that the deprivation ot a man of a 
- Femporal Office or Place, is a Temporal Thing. Up- 
on which-no Appeal lyes by rhe 25 H. $. bur an Af- 
fixc, as in 4 Elixz, Dy:r 309. And therewith agrees 
the Book, © 8 Af. Sirſes Caſe, Bur if a Dean ofa 
Cathedral Church, 'be deprived before the Commiſſio- 
ners of the King, he may appeal to the Delegares with- 
in.theſaid AR, 25 H. $8. For a Deanery isa Spiritual 
| Promotion, and not Temporal : And before thar AQ, 
in ſuch Caſe, the _ was to Rome immediatc- 


'y. | 


neth: D1yine $+rvice, yet che Office it ſelf ; IS MCET. 
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Mich, 5 Jacobi Regis. In BancoRegis, Prichard 
_ and Hawkin's Caſe. 


Tom Prichard brought an AQtion upon the Caſe, a= 
gain Robert Hawkins, for Slanderous Words publift'd 
rhe laſt Day of Auguſt, 3. Jacob. Viz. That Prich- 
ard, which ſerves Miſtriſs Shelly, did murder Jobs 
Adam's Child ( O©wuundan labellam Adamms mode dee 

funft. filia cxjuſdam Johannis Adams de'& 6. inmen= 
do; ) Ulpom whicha Writ of Errour was brought in 
the Excheguer-Chamber, upon a Judgment given for 
P;ichard in the Kjngs-Bench 3 and the Judgment was new. 
verſed in Eaſter Term, 7 Jac. becauſe it doth ner ape. 
pear, that Iſabel was dead art rhe rime of ſpeakin x wy 


words;for tc defuutt.ought ro have bin in ſtead of wade 
defuntt. 


Paſch, $ Jac. In Banco Regis; Diſon and 
| Beſtney's Caſe, 


 Mumphry Dyſon ſaid of Nicholas Beſtney,a Comitellor at 
Law of Grays-Iane ; Thou a Barreſter > Thon a7t no Bar= 
reſter 3 Thou art a Barreror, Thou wert pat from the Bars 
and dareſt not ſhew thy ſelf th:re : Thou ſtudy the Law ? thes 
haft as much Wit as a Daw. Upon Not Guilty pleaded,the 
Jury found for the Plaintiff, and gave 23 {, Damages; 
upon which Judgment was given : and upon Writ ef Er- 
__ On the Exchequer- Chamber, the Judgment was afs 
mea, 3.” 


Paſch; 


Smith & Hill's caſe. Lib. 13; 
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| WT ,$ J«c. Regis. 11 Banco Regis ; Smirh 


| and Hill's Caſe; 


Nod Smith brought 2n Ation of Afﬀaulc and Battery, 
againſt Plter Hill in the Kings-Bencb, which began paſch, 

Jac. Rot. x75. Upon Not Gailty plezdedza Verdi and 
' Judgmenc for the Plaintiff, and 1071. given for Dama« 
ges and Cofts, In a Wric of Errour in the Exchequer 
Chambcrathe Errour was afligned in the Ye © Fa: which. 
Was certified by Writ of Certiorari ; and, upon this Writ, 

go Reruta was wade upon the Back of the Wrir, which 
'& called Returnum: Album. And for that Cauſe, this Ex- 
_ Ber Term che Judgment was reverſed; 
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Trio, 9 Jac. Regis. Þ: Cur, Wardorum. 
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Ic was found by Writ of Diep: clauſit extremum, after 
| Roger Weſtcots deaths that the ſaid Roger, the day that he 
dycd, was ſcized of and in the moiety of the Mannor 
of Trewalliard, in his Demefne as of Fee, and (o dycd 
| Teized 5 and tharche moiery of the ſaid Manner 19 E. 
3- was holden of che then Prince; as of his Caſtle of 
_ Trematon, parecl of his Dutchy of Cormpall by Knight- 
Service; as appears by « certain Excmplification of 
Thematos for the ſaid Prince, made 9g Martiiz 19 E. 3: 
And the Words ef the Extent were, Willicluus de Torr 
tenet dive feoda et dimid. Milit. apnd Picke S:cickles- 
rombe & Trewalliard per ſeruitinms militare & reddit 
inde per ann $ d.  _- _ 
Aud ic was Reſolved by the rwo Chicf Juftices, and 
Chicf Baren, Thar the Office, concerning the Tenure , 
was inſufficient and void ; for the Verdi@ of a Jury 
wght jo be full and dircR, and not with a prowt Po : 

hd : 
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Lib.13, 41n Car. Wardorus: 


for now the force of the Verdi lyes upon the- Extent Þ 
which if it be falſc, hewho is grieved ſhall have $0 re 
medy by afy Traverſe : for they have not found the Tc 
qure indefinite, which may be Traverſed but with a prox 
patet, which makes the Office in that Peinr inſufficicar; 
And up 
with Agrees F. N. B 35fe 


on that « mel;us inquirexdum hall iffuerApd betey 
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\ Queen hath to it : I9 


| Alienations by Biſhops, when voidable by their 
| Succeflors, and When the King or Queen 
| may void them 75,76 
| Admiralty, JariſdiRion thereof, is no Court of 
|| Record 82,83,84,85. 88, 89.109. 199. 200, 
201k 
Abſence takes not away a Title of Honour, and 
why | Ter, 11s, 23 
Aﬀidavits falſe, when, how, and from whom 
puniſhable 134,135 
Arches Court, its JuriſdiQion I 47 
Arch-Biſhop of Canterbury his power to aQ, 
_ and in what caſes 143,149,150,15k 
Apprentice ; none may keep a ſhop, &c. or ſet 
up 2 Trade, &c. unleſs he have ſerved ſeven 


| years | I54, 155 
Apples, whether within the AR for ingroffing, 
and what within that AO 169 


Biſbogs 


Q_ 


Bgery Wuats and EO 
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Burgage, Tenure what, 


I24, 125 
if tenant in Burgage 
to make his Elec 
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.' Contempt, what ſhall be (gid a high contempt is 
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"th d how-punithab. 
beſter, Chamberlain there; his-Power 3 
Court, what judgement ſhall be given when the, 


- Court is divided:in opinion _-.- | £23,124 
Contradt, what ſhall be ſaid an. intire Contract 
. -... 205,206 

Common, when ſuſpended or difchaged, & e 
: Contra 214,215 
Cuftome, whete, and how available. 216; 2175 
218,979 


D. 

Dignity, the King may erect any narhe of Dig- 
nity that was not before, or transfer ir $5, $6. 
277 HO, FP 
Deed, obtained by Covin, (hall not bind 95 
Dureſſe per Gaoler 33 
Dower, what a'barte thereto, mY e contra — q 

# 162 ,163,164,165 


F. 
Fo X cefiepvhat ſo properly,and what may be done 
« therein 20; 27 


; Firl-Frnits tad Tenths g eiven to the Crown 46, 


47 

| Ferty-man witen-lie-may throw! goods: over 
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Befony: while an Attainder i in faves} no-Felony 

before to be anſwered tor 105 

Forgery, where panUBbiEs and how 108, 177, 
4 1 RS 

Felon; when his o06ds Arc forfeit WI: 7; 


Q 2 Fine 


be be Lord of 
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tient, not to be drawn in queſtion 
S, when void, Oe eontra9 r, 
93 
Burgeſles to 
126 


w, and by whom puniſhable 
58,59, 60 
at off, and 


e, What, 


orpus 


zrehico comburendo , the Wit therein lyech 


not examinable, and why' 4,5 
firmed by time, though « 
, when they may be laid by the King 


: 32, 33» 34 

ices of Peace, when they may award Pro- 
ceſſe of Outlawry 107,108 
Their Power, as to making Warrants ! 36, 
EO 137,138 

ibells, what ſhall be judged a Libell, and how, 
and rc tobe puniſhed © 34439 
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Marriages, Prieſts Marriages, not void 


Meane profits,when to be anſwered to the 
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The T ablt. 


of it, and none other 147 
aſc for Lives, when determinable 216 
M 


a S 
Marches, Courts there when ere&ed, and why, 
as alſo the power of Lords Preſident thgre 
© $1,53,54, $5,56, 5758 
Man-flaughter, what (o adjydged 92,93 
HMudns Decimandi what, where ſuable 155,156, 
157,158, 159, 166. 181, 192,183,104, 

135,186, ad 193 


K; 
196 
N. 


Nobility, Priviledge thereof, What 100, Tor, 
103 


O. 
Oath, Zx Officio, in what caſes the Ordinary 
may examine Ex Officio upon Oath 25, 26, 
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